
1937 profits against a lambardar lies at the instance of an
B e i j  owner who has been dispossessed by other people whose

sS emâ  names are recorded in the revenue papers, and that such 
a person himself should obtain possession through the 

Naiiain civil court against the trespassers before he can be 
entitled to maintain the suit.

For these reasons we consider that the decree of the
lower court was correct and we dismiss this second
appeal with costs.
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Before Mr. Justice CoUister and Mr. Justice Bajpai

1937 EMPEROR y. CHOKHEY='^
March, 18

Arms Act (X7 of 1878), section 19(f)—Possession and control of 
arm—Person hiding and burying a gun on railway land—Evi­
dence Act (/ of 1872), section 27—Statement by person in 
police custody leading to discovery of material evidence— 
How much of such statement can be proved.

Section 27 of the Evidence Act intends that the minimum 
portion of a confession made to a police officer or of information 
given to him should be admitted in evidence which might 
reasonably be held to relate distinctly and positively to the fact 
discovered and which is necessary to be proved in order ade­
quately to explain such discovery. So, where an accused per­
son in the custody of a police officer said to him “ I have 
buried a gun at such and such a place ”, not only the fact of 
the discovery of the gun but also the statement of the accused 
that he had buried the gun at that place was admissible ia  
evidence.

The statement of the accused, made to the police officer, that 
he himself had buried the gun at a certain place and the fact 
that he took the police officer to that place and unearthed the 
gun were sufficient to establish his possession of and control 
over the gun, notwithstanding that the place was railway land 
and within the railway fencing and accessible to the public, 
and his conviction under section 19(/) of the Arms Act was 
valid.

*Cximinal Appeal No; 822 1936, by the Local Government, from an
order of Ali Muhammad, Sessions Judge of Mainpuri, dated the 2nd of
July, 19S6.-'



The Government Advocate (Mr. M uham m ad Ism a il) ,__
i'or the Crown. Empeeob.

V,
Mr. Sukurnar Diitt, for th e  responden t. Chokhey

G o l l i s t e r  and Bajpai, }}.:—Chokhey was convicted 
by a Magistrate on a charge under section 19(f) of the 
Arms Act and was sentenced to rigorous imprisonment 
for 18 months. He appealed to the Sessions Judge,
V'ho allowed his appeal and set aside the conviction.
The Local Government has appealed to this Court from 
the order of acquittal.

It appears that a man named Bihari gave information 
about certain burglaries and dacoities and implicated the 
respondent, who was thereupon arrested. The respond­
ent gave certain information to Nasir Ali Khan, the 
sub-inspector of Shikohabad, and took him to a place 
near a cabin of the railway station at Shikohabad. He 
then dug up the ground at that spot and produced a 
gun. The recovery note was attested by certain persons, 
including Pandit Ghheda Lai, who came into the 
witness-box and gave evidence. The only two witnesses 
in the case were the sub-inspector and Pandit Chheda 
l^al. The respondent denied having been in possession 
of the gun or having produced it, but was unable to 
explain why he had been implicated.

The learned Judge observes :
“ So far as the facts of the recovery of the gun are concerned,

I think that it has been sufficiently established in this case.
But I think that the conviction of the appellant is not sustain­
able on legal grounds. As provided by the Arms Act, the 
unlicensed arm should have been found in the possession and 
control of the accused in order to convict him under section 
19(f) of the Arms Act. The place ft'om which the gun was 
recovered was not in the possession of the accused. It was 
recovered from the railway premises within the railway fencing*.
It was a place accessible to the public and a path was rnnning 
close b}'. Anyone else could have taken away the gun by dig­
ging out the ground. Hence it could not be said to be under 
his control. It is possible that someone else within the know­
ledge of the accused might have concealed the gun there,, and 
so the mere knowledge of the concealment of an unlicensed 
gun could not bring him under the purview of law."

The learned Judge, relying on three reported cases,
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1937 respondent. Those cases are Gian Chand v. E m peror  
empeieor (1), Lakhan  Singh v. E m peror  (2) and E m peror  v. K aul 
ciraKHEy (>̂)- Tlie Tcitio deciden di in those cases was that 

when a weapon is found on premises occupied by several 
persons, no individual from among them can be 
convicted under the Arms Act unless it is proved that 
the weapon thus found was in his own particular 
possession or control. In none of the above mentioned 
cases was there any question of the applicability of 
section 27 of the Evidence Act. In the case which is 
now under appeal the applicability of that section is 
vitally in question, but it has been totally overlooked 
by the learned Judge.

Sub-Inspector Nasir Ali Khan states that Chokhey 
had informed him that he had a gun which he had 
buried in the ground near a cabin of the railway station 
at Shikohabad and he then took die sub-inspector to that 
place and unearthed the gun. That he did give such 
information to the sub-inspector is in the circumstances 
very probable and we can find no good reason to 
disbelieve the sub-inspector on this point. That the 
respondent dug up the gun is conclusively proved by 
the evidence of this police officer and Pandit- Chheda 
Lai. It is, however, contended on behalf of the 
respondent that the statement which led to the recovery 
of the weapon is not admissible in evidence as against 
the respondent and that all that is therefore proved 
against him is that he knew the whereabouts of the 
gun. It is argued that this will not suffice for a 
conviction and that the view taken by the fudge is 
correct. We find ourselves unable to agree with this 
contention.

In the case of Qiieen-Empress v. Nana (4) a certain 
person was charged under section 411 of the Indian 
Penal Code with having dishonestly received stolen 
property. He informed the police that he had buried 
the property in a field, and he then took the police

n) A.i.R.. 1933 Lah.,: 314. ('2) (19MU5 Cr.L.T. (Ouclh), (17?..
fj) (1932) I.L.R., 55 All.. : 112. (4) (ISSf)) I.L,R,, 14 Bom., 260. : :
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officials to the spot and with his own hands unearthed 
a pot which contained the property. It was held by Ehpekou 
a Full Bench of the Bombay High Court that the chokhey 
accused’s statement that he had buried the property in a 
field was admissible under section 27 of the Evidence 
Act inasmuch as it set the police in m otion  and led 
to the discovery of the property.

The next authorities with which we shall deal are 
f'rom the Punjab. In the case of Ishei' Singh v. E m peror  
(1 , the accused told the police that he had buried a 
weapon in his field and he then took the inspector of 
police and other persons to that field and dug out a 
rev'Olver. It was held by a Bench of the Punjab Chief 
Court that the accused’s statement that he had buried 
the revolver was admissible in evidence. The case of 
Qucen-Empress v. N ana (2) was refen'ed to and followed.

In the case of Ali A hm ad  v. T h e  Croion (3) the
accused persons stated that they had buried certain 
weapons and in consequence of that information the 
said weapons were discovered; and it was held by a 
learned Judge of the Lahore High Court that the
information so given was admissible under section 27
of the Evidence Act. The case of Ishcr Singh v.
E m peror  (1) was followed.

In the case of N aurang Singh v. E m peror  (4) a revolver 
was found in a well which the accused had pointed out 
to the police as being the place in which he had thrown 
the weapon. It was held that when an article the 
possession of which is forbidden by the Indian iVrms 
Act has been discovered by reason of information given 
by an accused person, his conviction based upon that 
■evidence is valid. The case o f Isker  Singh v. E m peror  
(1) was again referred to and followed.

The case of Sukhan v. T h e  Crown (5) was decided 
by a Full Bench of seven Judges. A certain person was 
tried under section 302 of the Indian Penal Code on a

(D (1913  ̂ as Indian Cases, 82,̂ . 2̂) (1889) LL.R., 14 Bore,, 260.
AJ.R., 1923 Lah., 434. (4) A.I.R., 1927 Lah., 900.

, (5W1929) LL.R., 10 L;ih„ 283.
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1937 charge of having murdered a boy. The boy had been
empeboe wearing certain ornaments, but they were no longer on
Choehev the body when it was recovered from a well. In the 

course of the investigation the accused said: “ 1 had
removed the karas, had pushed the boy into the well,
and had pledged the karas with Allah Din.” In
consequence of the information thus given the karas 
were recovered from Allah Din and were identified as 
those which the boy had been wearing when alive, 
live  of the learned Judges were of opinion that the 
statement by the accused that he had pledged with 
Allah Dm the karas subsequently recovered from the 
latter was admissible under section 27 of the Evidence 
Act, but that the rest of the incriminating statement 
could not be received in evidence. The other two 
learned Judges went even further and were prepared 
to admit also the statement of the accused that he had 
removed the karas (i.e., from the person of the murdered 
boy).

In the case of Superintendent of L egal Affairs v. 
Bhaju  M ajhi (1), decided by a Bench of the Calcutta 
High Court, Graham^ J., expressed the opinion that the 
provisions of section 27 of the Evidence Act must be 
very strictly construed, care being exercised to see that 
the purpose and object of sections 25 and 26 and the 
safeguards provided in section 27 are not rendered 
nugatory by any lax interpretation. L o r t-W illia m s , 
J., went so far as to hold that all that could be stated 
in evidence was that in consequence of information 
received from the prisoner certain facts had been 
discovered, thus to that extent fixing the prisoner with 
knowledge. He expressed agreement with the dis­
sentient judgment of M ahmood, j., in the case of Q iieen- 
Empress v. Babu L a i (Z).

The last mentioned case was decided by a Bench 
of five Judges of this Court. Two persons had given 
information to the effect that they had stolen a cow and
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a calf and had sold them to a certain individual at a 1̂ 37
particular place. It was held by four of the learned emperok

judges (M a h m o o d ^  J., dissenting) that section 27 of the chokhet 
Evidence Act is a proviso not only , to section 26, but 
also to section 25, and that therefore so much of the 
information given by the accused to the police officer, 
whether amounting to a confession or not, as related 
distinctly to the facts thereby discovered, might be 
proved, M a h m o o d ,  J., was of opinion that section 27 
of the Evidence Act was not a proviso to section 25, 
but only to section 26 and that therefore the statement 
in question was wholly inadmissible in evidence. 
B r o d h u r s t ,  j., at pages 518-519 gives an illustration 
in explanation of his view, from w^hich it would appear 
that in his opinion if a person gave himself up to a 
police officer and made a full confession, in the course 
ol which he stated that the knife with which he had 
committed a murder was in a certain well along with 
the body of the murdered man, the whole of the above 
quoted portion of the confession would be admissible 
against the prisoner under section 27 of the Evidence 
Act, including the statement that he had committed the 
murder. S t r a i g h t ,  J., and O l d f i e l d ,  did not go 
to this length. At page 514 O l d f i e l d ,  J., observed 
mat in the case before them proof would be confined 
to the statement of the police official that the accused 
persons told him that they had sold a cow and a calf 
to a certain person; and the same view was expressed 
by S t r a i g h t ;  J., at the bottom of page 549 and top of 
page 550.

Then there is the case oi E m peror y. Fanchu (1), in 
which Knox, J., quoted the following observations of 
W est, J., in R eg. v. Jo7'a H asji (2)'

“ I t  is not all statements connected with tlie production or 
finding of property which are admissible; tho.se only whidi 
lead immediately to the discovery of property, and so far as they 
do lead to such discovery, are properly admissible. Other 
statements connected with the one thus made evidence, and so

(1) (1915) 13 A.L.J., 1077(1078). (2) (1874); 11 Bom., H.C.R., 242.

ALL. ALLAHABAD SERIES 715



1937 m ed ia te ly , bill; n o t n ecessa rily  o r  d ire c tly , c o n n e c te d  w ith  th e
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V.

C f o f h e y

Ekpkbok fact discovered are not to be admitted, as this would rather 
be an evasion than a fulfilment of the law, which is designed 
to guard prisoners accused of offences against unfair practices 
on the part of the police. For instance, a man says: ‘You will 
find a stick at such and such a place. I killed Rama with i t /  
A policeman, in such a case, may be allowed to say he went to 
the place indicated, and found the stick; but any statement as 
to the conl'ess'on of murder would be inadmissible.”

There are other authorities, but it is not necessary to 
discuss them. It appears to us that the language of the 
section and the trend of authority support the view 
which we are about to express. Section 27 of the Evi­
dence Act reads as folloTVS: “Provided that, when any 
fact is deposed to as discovered in consequence of infor­
mation received from a person accused of any offence, 
in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, 
as relates distinctly to the fact thereby discovered, may 
be proved.”

In the present case the sub-inspector’s evidence shows 
that the respondent was in his custody at the time when 
he gave the information. What he said was that he had 
a gun which he had buried in the ground near a cabin 
of the Shikohabad railway station. It seems to us that 
the intention of the legislature in enacting section 27 of 
the Act was that the minimum portion of a confession 
made to a pohce officer or of information given to him 
should be admitted into evidence which might reason­
ably be held to relate distinctly and positively to the 
fact discovered and which is necessary to be proved in 
order adequately to explain such discovery. In the 
present case the respondent’s statement that he had 
buried a gun related distinctly to the fact subsequently 
discovered, and if any words of such statement are to be 
excluded there will be nothing left to explain the 
recoveiT of the gun. The prosecution cannot be restrict­
ed to proving that the respondent sai that a gun lay 
buried at a certain place, for that is not what he said.



What he said ivas “I have buried a gun at such and such 
a place.” In our opinion, therefore, the respondent’s esiperoe 
statement to the sub-inspector that he himse'f had buried chokhey 
a gun at a certain place is admissible in evidence. This 
statement and the fact of the respondent having' taken 
the sub-inspector to the place indicated and haviî ĝ’ 
unearthed a gun es'ablish his possession of and control 
over this weapon. It is true that the gun “was reco\^er- 
ed from the railway premises within the railway fen­
cing”. but the respondent had taken the precaution of 
burying it, and although “’the place was accessible to the 
public and a path was running close by”, no member of 
the public could have ordinarily got at the gun inas­
much as it was concealed from view, whereas the accused 
could have access to it*at opportune moments, and in 
the eye of law he must be deemed to be in possession and 
control of the gun.

In the result we allow' this appeal and set aside tlie 
order of acquittal. We convict Chokhey under section 
19(fj of the Arms Act and sentence him to be rigorously 
imprisoned for 18 months.
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MUHAMMAD HASAN ( P l a in t if f ) y. GAJADHAR PRASAD 1937
AND O T H E R S  (D E F E N D A N T S )*  M ore?!, 8 0

Election—-Metnbevihip of Court of Wards— Common Um of 
, ParUameniary elections Lvhether applicable in India~Dis- 
. qualification of elected cancUdate— Whether the candidate 
next on the poll becomes automatically elected thereupon—
Rules of the Agra Province Zamindars’ Assoclatidn, rule 25—- 
Specific Relief Act (I of IS11), section 42— 'Declaration in .a 
case not falling tvithin the section—Jurisdiction.

Accordino; to the principles of English common law as applied 
to Parliamentary elecdons, it is necessary that the electors who 
voted for the disqualified candidate ituist have had notice of

*First Appeal No. 217 of 1935, from a decree of Brij Beliari Lai, Civil 
Judge of Allahabad, dated the 1st of March, 1935.


