
Before Sir Shah Miihammacl Siilaiman, Chief Justice, 
and Mr. Justice Bennet

BRIJ KISHORE a n d  a n o t h e r  ( A p p l i c a n t s )  v. PARSHOTAM Decmler, 2 3  

DAS AND O T H E R S {O P P O S IT E  P A R T IE S )*  -----— ----
U. P. Encumbered Estates Act (Local Act XK V of 1934), sec

tions 7(I)(fl) and 48(2)—Crediiors’ insolvency petition against 
la7idlord of encumbered estate—Landlord’s subsequent peti
tion to Collector for benefit of the Act— Whether concurrent 
jurisdiction—Insolvency proceedings to be stayed— Provincial 
Insolvenc]^ Act (V of 1920), sections 3, ^{2)—Insolvency courts 
are “ civil courts”.

Creditors petitioned for adjudication as insolvent of a debtor 
and prayed for the appointment of an interim receiver.
Thereupon the debtor, who was a landlord of encumbered 
estate within the purview of the U. P. Encumbered Estates Act, 
applied to the Collector under section 4 of the Act for benefit 
of that Act and an order under section 6 was forthwith passed 
by the Collector. The question arose whether the insolvency 
court could proceed to appoint the interim receiver or whether 
further proceedings in that court must be stayed:

Held,, that reading sections 7(1) (a) and 48(2) of the U. P.
Encumbered Estates Act it was clear that the insolvency petitioit 
must be stayed until the disposal of the case in the court of the 
Special Judge and of the Collector under the Act. No doubt 
the petition in insolvency, having been made before the com
mencement of the period mentioned in section 48(1), was per
fectly valid; so also was the application under section 4 made by 
the debtor., who had not yet been adjudicated insolvent. But 
the legislature could not possibly have intended that these two 
proceedings should go on in both courts concurrently. The 
correct interpretation of section 48(2) must be that the creditors 
were entitled to present their petition in insolvency, but that 
upon the subsequent application by the debtor under section 4' 
the proceedings in the insolvency court would be stayed.

In view of sections 3 and 5(2) of the Provincial Insolvency 
Act, insolvency courts are civil courts, and accordingly the pro
visions of section 7(1)(<7) of the U. P. Encumbered Estates Act 
apply to those courts.

Dr. K. N. Katju and Mr. the
■applicants.'"',■

Bi\ Ny C. ydisk  for the opposite
parties.'
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1936 SuLAiMAN; C.J., and Bennet  ̂ J.:—This is a civil 
revision by two creditors under the following circum- 

siswBE August, 1935, these applicants
made an application against six persons that they should 
be adjudged insolvents. On the 15th of August, 1935, 
an application was made for appointment of an interim 
receiver for the estate of these insolvents. On the 16th 
of August, 1935, the debtors made an application to 
the Collector under the U. P. Encumbered Estates Act, 
and on the same date the Collector passed an order 
under section 6 of that Act. The question therefore 
arose in the insolvency court whether an interim 
receiver should be appointed or whether the further 
proceedings in the insolvency court should be 
stayed under the amended section 7 of the 
Encumbered Estates Act. The insolvency court held 
that a stay of these proceedings should be ordered, and 
that order of stay has been upheld by the District Judge 
in appeal. No order of adjudication had been passed 
by the insolvency court. The creditors in revision 
contend that section 7 of the Encumbered Estates Act, 
which sets out that “ all proceedings pending at the date 
of the said order in any civil or revenue court in the 
United Provinces in respect of any public or private 
debt to which the landlord is subject, or with which 
his immovable property is encumbered, except an appeal 
or revision against a decree or order, shall be stayed, 
etc.”, does not relate to insolvency proceedings. The 
argument is that an insolvency court is not a civil or 
revenue court. Learned counsel argues . that the 
Provincial Insolvency Act, Act V of 1920, confers a 
special jurisdiction and therefore the courts exercising 
that jurisdiction are not civil courts. In the Provincial 

; Insohe icy Act it is provided in section 3 that the district 
(ouits shall be the courts having jurisdiction under this 
Act, and in section 5(2) that the district courts shall have 
the same powers and shall follow the same procedure as 
they respectively have and follow in regard to civil suits.
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In view of these provisions we are of opinion that the .
insolvency courts are civil courts and that the provisions _ beu 
of section 7(l)(rt) of the U. P. Encumbered Estates Act 
apply to those courts. pakshotam

The next argument made for the applicants in revision 
was that under the provisions of section 48(2) of the 
Encumbered Estates Act the insolvency proceedings are 
an exception to the general rule laid down in section 
7 and should not be stayed. The language of this 
sub-section is as follows: “ Subject to the provisions of
sub-section (1) the landlord or any creditor may present 
a petition that the landlord be adjudged insolvent but 
any amount or amounts due under any order passed 
by the Collector under section 27 or 28 shall for the 
purpose of the insolvency proceedings be deemed to be 
a debt or debts secured upon such of the landlord’s 
subsisting property in land as has been reported by the 
Special Judge under sub-section (2) of section 19 to be 
liable to attachment or sale.” Now there is no doubt 
that under the circumstances of the present case the 
creditors are not barred by the provisions of sub ŝection 
(1) because the creditors presented their application to 
the insolvency court on the 13th of August, 1935, before 
the application had been made under the Encumbered 
Estates Act on the 16th of August, 1935. They there
fore-made their application before the bar arose. But 
at the same time it must be noted that section 4 of the 
Encumbered Estates Act has a proviso as follows:

Provided also that no landlord xvho has been
adjudicated insolvent and has not been discharged
shall apply under this section.” This proviso indicates
that a landlord who has not been adjudicated insolvent 
may make an application under the Act. The applica
tion, therefore, by the landlord debtors on the 16th of 
August, 1935, was a valid application : Un 
Encumbered Estates Act. The matter therefore resolves 
itself into this that applications which a'e perfectly valid 
have been made, one by the ct editors under the
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i93(i Insoivency Act and the other by the landlords under
illT™ the Encumbered Estates Act. The contention for the

ivtsHOKE -g that these two proceedings should go on in
pabshotam courts. It does not appear at all probable that

the legislature could have intended any such result. 
Both proceedings are proceedings for the liquidation of 
the debts of these landlords, and it is difficult to see how 
concurrent jurisdiction could be exercised by two courts 
and concurrent proceedings for the same object in 
regard to the same debts and the liquidation of those
debts out of the same property could possibly continue.
It appears to us therefore that section 48(2) cannot be 
construed in the manner desired by the applicants in 
revision. The meaning which appears to us to attach 
to this rather difficult sub-section is that it is open to 
the creditors to present their application outside the 
period barred by sub-section (1), but when such an 
application has been presented the provisions of section 
7 will apply and the proceedings in the insolvency court 
will be stayed just in the same manner as the proceedings 
in any other civil or revenue court. Against this view 
learned counsel for the applicants in revision urged that 
there would be no point in such a provision of law and 
he argued that it was not clear on such a view when the 
proceedings which were stayed could be continued. It 
may be that after the period has expired which is 
defined in section 48(1), then it will be open to the 
insolvency court to continue its proceedings; but this 
is not a matter which is the subject of the revision 
before us. The revision before us is only on the point 
as to whether the stay order of the insolvency court is 
a valid order or not. Various sections have been 
referred to and various comments have been made aŝ  
to the procedure under the Encumbered Estates Act; 
but we do not consider that it is necessary to investigate 
this matter in detail. It appears to us that the plain 
meaning of section 7 and section 48(2) is that the 
application in insolvency which has been filed by the
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1936creditors will be stayed and will leinain pending during 
the disposal of the case in the court of the Special Judge 
and of the Collector under the Encumbered Estates Act. v. 
Accordingly we dismiss this application in revision T\dth ‘ “
costs.

APPELLATE CIVIL

Before Sir Shah Miihammad Siilaiman, Chief Justice, 
and Mr. Justice Bennet

M UHAMMAD MUSA KHAN (Judgm ent-debtor) SRI D eJm li,-2s 
T H A K U R  GOPALJI ( D e c r e e - h o l d e r ) * ---------------

U. P. AgricuUurisls’ Relief Act {Local Act X X l 'I I  of 1934),
section 2(2)(a)—Agriculturist—Miitwalli of wakf property

paying land reveniie— Whether an ‘‘'agriculturist".

Where a rnutwalli of wakf property has a beneficial interest 
under the u’akf, then his payment of land revenue for the pro
perty brings him under the definition of an “ agriculturist” in 
section 2(2)(a) of the U. P. Agriculturists’ Relief Act. If he takes 
no beneficial interest whatever under the wakf, then he is merely 
in the position of a trustee for other persons.

Dr. M. Nasim and Begam M. A. Famqi, for the 
appellant.

Mr. Panna Lai, for the respondent.
SuLAiMAN, C.J., and Bennet, J. :—This is a first 

appeal by a judgment-debtor under the following 
circumstances. The judgment-debtor applied under 
the U. P. Agriculturists’ Relief Act for fixation of 
instalments and reduction of interest under sections 4 ■ 
and 30 of the Act. Section 30 is in chapter IV. 
Accordingly, therefore, the first proviso in section 2(2) 
applies, and the limit of land revenue does not apply 
in sub-section (I). The appellant claims that he is a 
person paying land revenue in a district not permanently 
settled. The court below has held that̂  he does pay 
land revenue to the extent of Rs.9,000 but that it is 
not for himself and that he is not the owner of the

F̂irst Appeal No. 226 of 1935, from an order of Akih Nomani, Subordinate 
Judge of Aligarh, dated the :17th of August, 1935, :


