
refusing to set aside the ex p a r t e  decree is reversed and

Man Singh the 6’x p a rt e  decree is set aside.
■y.

Sanqhi

DALCHAJirp Before i\lr. Justice Niamat-ullah and M r. Justice

R achhp al Singh

1933 FAZAL HUSAIN ( D e f e n d a n t )  v . M UH AM M AD KAZIM

(P L A lN T lF F f

Transfer of Property A ct  (IV  of  1883), section 41— Transfer by 

ostensible oivner— Conserit of real oivner to the transfer itself  

not required hy .section— Degree of care and iniquity required  

of the transferee— Entries for 12 years in revenue papers not  

sufficient— Co-sharers— Exclusive user of comm on land by one  

co-sharer— Groves planted by one co-sharer— R ig h t  of the  

others regarding share— Trusts A ct i l l  of  1882), section 90.

For die application of section 41 of the Transfer of Property 

Ac/ it is essential tliat the consent of the true owner to the pos

session of the ostensible owner must continue up to the date of 

the transfer, but it is not necessai'y that the transfer itself should 

be with the consent of the true owner. Section 41 of the 

Transfer of Property Act enacts a rule which is a species of 

estoppel, but falling short of the requirements of section 115, 

Indian Evidence Act. If it is proved that the transfer was made 

with the consent of the rightful owner, the case would fall within 

the purview of section 115, Indian Evidence Act, and the other 

conditions of section 41 need not be satisfied. Such consent 

will estop the owner, even though the transferee made no 

inquiries to ascertain that the transferor had power to make the 

transfer,— a condition which is essential for the application of 

section 41. Shafiq-Ulloh K ha n  v. Sami-Ullah K h a n  (1), dis- 

-cussed.

No hard and fast rule can be laid down as regards the extent 

to which a transferee from the ostensible owner should, as 

required by section 41, take reasonable care to ascertain that the 

transferor had power to make the transfer; each case must neces

sarily depend on its own circumstances. It cannot be laid down 

as a general rule that where the transferor was in sole possession 

for a considerable length of time and was the sole recorded 

owner, the transferee, who otherwise acts in good faith, is en

titled to the protection of section 41, if he satisfied himself by 

inspecting the revenue records. The only test that can be laid 

down is that the transferee should show that he acted like a

*First Appeal No. 72 of 19̂ 9, from 1 decree of Krislma Das, Suboidinatc 
Judge of Ghazipur, dated tlve 550th of November, 192B.

(1) (1929) I.L.R., 59 All., 139.’'
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reasonable man of business and xvdtli ordinary prudence. Such a 19 *̂̂

person would not be satisfied by merely inspecting the revenue Fazal

records, but would inquire as to how his vendor acquired the Husaik

property. If the source of his vendor’s title appears to be a M t j h a m m a d

transfer, he should call for the title deeds; if it appears to be by K azim

inheritance, he would naturally inquire as to who were the heirs 

of the deceased owner, and if he is satisfied that his vendor was 

the only heir he is entitled to the protection of section 41, though 

it may subsequently turn out that there were other heirs as well.

If a co-sharer in zamindari property plants a grove on common 

land and the other co-sharers do not object to it, the grove should 

be considered to belong to the former and the site remains as the 

joint property of all the co-sharers. At the time of partition the 

claim of the other co-sharers can be adjusted by allotting to them 

land of the same quality or otherwise compensating them for 

the separate possession of one-co-sharer alone over the grove.

The other co-sharers can not claim to share in the advantages of 

the grove under section 90 of the Trusts Act; the principle tmder- 

lying that section is inapplicable because the co-sharer planting 

a grove cannot be said to be acting in derogation of the rights 

of the other co-sharers; and he has done it without objection on 

their part.

T he facts material for the purpose of this report may 
be summarised as follows, Syed Am ir Hasan and his 
sister inherited certain shares in properties which origi
nally belonged to their grandfather Syed A li Husain.
Am ir Hasan, however, was in sole possession and his 
name alone was recorded in the revenue papers; although 
the sister and her son were maintained by Am ir Hasan, 
they never received any profits from him. Am ir Hasan 
dealt with the property as his own and made certain 
transfers of portions, describing himself as the owner; 
one of such transferees was Fazal Husain. Among 
other things, Am ir Hasan planted some groves on joint 
land. Several years after the death of the sister, her 
son brought a suit against Am ir Hasan and some of the 
transferees for possession of the share inherited by him 
in the properties. T h e  defence of Am ir Hasan was 
that his possession had been throughout adverse to the 

plaintiff’s mother and the plaintiff himself and that they 

had lost their rights by lapse of time. Fazal Husain,
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'̂333 transferee, raised an additional plea that the transfers
Pazal in his favour were governed by section 41 of the

Hxisain Yransfer of Property Act. The trial court found on all
points against the defendants and decreed the suit. On 
appeal—

Messrs. Majid All and S. N. Sahai, for the appellants.
Mr. Mushtaq Ahmad  ̂ for the respondents.
N i a m a . t - u l l a h  and R a c h h p a l  Singh_, JJ. : — [After 

setting forth the facts in detail, and after discussing the 
evidence on the question of adverse possession and 
coming to the conclusion that adverse possession on the 
part of Am ir Hasan had not been established, the judg
ment of their Lordships proceeded as follows.]

As regards the groves, which are specified in list A  
annexed to the written statement of defendant No. 1, 
the learned Subordinate Judge found that they had 
been planted by Amir Hasan on common land. The 
learned Subordinate Judge has allowed the plaintiff a 
share not only in the site but also in the trees. T he only 
ground on which his decision is based is that ancestral 
land has been made use of by Am ir Hasan, whose 
possession was on behalf of himself and his sister. He 
does not find that in planting the groves Am ir Hasan 
acted for himself and his sister, in which case the groves 
should be considered to have been planted by both. 
There is nothing to suggest that Amir Hasan acted in 
that matter in a representative capacity. He was in the 
habit of treating the ancestral property as his own. W e 
are clearly of opinion that in planting the grove lie 
was actuated by the same considerations v/hich were 
present to his mind when he made transfers of part of 
ancestral property. W hile on the one hand we do not 
consider that Amir Hasan should be deemed to have beeii 
in adverse possession of the plots on which he planted 

those groves, we do not think, on the other hand, that 

his sister, who did not object to her brother planting the 

groves, can be considered to be a sharer not only in the 

land but also in the trees planted by him. T h e  groves
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should be considered to belong to Am ir Hasan and his
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heirs but the site should be considered to be the pro- ^azal 
perty of all the co-sharers. At the time of partition the v. 
claim of the other co-sharers can be adjusted by allowing 
to them land of the same quality in lieu of the grove 
land or otherwise compensating, them for the separate 
possession of Am ir Hasan’s heirs. T h e  learned 
advocate for the plaintiff referred us to section go of 
the Indian Trusts Act and argued that the advantage 
gained by Am ir Hasan should be allowed to be shared 
by his co-owners, in derogation of whose rights the 
groves were planted. W e do not think that the prin
ciple underlying that section is applicable to the cir
cumstances of the present case. It is a common practice 
for one of the co-sharers to be in separate possession of 
part of the common land, the other co-sharers being left 
to their remedy by partition and obtaining compensa
tion by the award of land of a similar quality. Am ir 
Hasan cannot be considered to have acted “ in deroga
tion” of the rights of the other co-sharers. T he fact 
that out of common land one co-sharer appropriates to 
his exclusive use a portion thereof, without objection 
by the others, cannot be considered to be in derogation 
of the rights of other co-sharers, who can be compensat
ed by other land of similar quality being allotted to 
them. T h e  acquiescence of the co-sharers concerned 
has also a material bearing in determining the right of 
the co-sharer planting a grove for himself. There is no 
suggestion that Mt. Habiba Bibi or the plaintiff took 
exception to Am ir Hasan planting the groves. For 
these reasons we are of opinion that the learned Subor
dinate judge should have dismissed the plaintiff's claim 
to a shaie in the gi’oves. His decree requires modifica
tion in this respect.

*  ̂ , * * * ■ *

T he appeal of Fazal Husain, defendant No. 6, has 

raised only one question, namely, whether he is entitled 

to the benefit of section 41 of the Transfer of Property



1933 Act. Mr. Mnshtaq Ahmad referred us, at the outset,
Fakal to the laiiffuas’e of section 41 and the interpretation 
Hxj sai n , ̂  ^ ® , . ,  , , ^ ^  f . . .

V. thereof in a case decided by a Division Bench or this
Court. To examine his argument we must quote the 
language of section 41, which runs as follows: “Where, 
with the consent, express or implied, of the person 
interested in immovable property, a person is the 
ostensible owner of such property and transfers the 
same for consideration, the transfer shall not be void
able on the ground that the transferor was not authoriz
ed to make it; provided that the transferee, after taking 
reasonable care to ascertain that the transferor had 
power to make the transfer, has acted in good faith.” 

It is argued that section 41 cannot apply unless (1) 
the transferor was an ostensible ow'ner with the consent, 
express or implied, of the real owner, and (2) the 
transfer was made with such consent of the real owner. 
The language and the punctuation of the section lend 
some j^iipport to this construction; but this view leads 
to a great anomaly. Section 41 enacts a rule which is a 
species of estoppel but falling short of the requirements 
of section 115, Indian Evidence Act. I f it is proved 
that the transfer was made with the consent of the 
rightful owner, the case would fall within the purview 
of section 115, Indian Evidence Act, and the other 
conditions of section 41 need not be satisfied. Such 
consent will estop the owner, even though the transferee 
made no inquiries to ascertain that the transferor had 
power to make the transfer,— a condition which is 
essential for the application of section 41. Reliance is 
placed on Shafiq-UUah Khan v. Sami-Ullah Khan (1), 
in which S u l a i m a n  ̂ ]., is reported to have observed as 
follows at page 14^: “Now under section 41, not only 
should the transferor be the ostensible owner of the 
property with the consent, express or implied, of the 
true owner but he must also transfer the same with such 
consent, express or implied. There can be no doubt
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1933that the adverbial clause ‘with the consent, express or
implied' modifies not only tiie verb ‘is’ but also the î Fazah

‘ ‘  H t i s a x n
verb ‘transfers’.” Taken apart from the context, this v.

dictum supports the contention of the learned advocate  ̂ kazim 
for the transferee. W e do not think the learned Judge 
meant the observation to be taken literally. He was 

considering a case in which a person, who was the 
ostensible owner with the consent, express or implied, 
of the true owner, made a transfer during the pendency 
of a suit by such owner in which the title of the osten
sible C'wner had been questioned and w^hich had been 

instituted only five days before the date of the transfer.
On the one side it was argued that the transfer was 
afFected by the rule of Us pendens and was not, therefore, 
binding on the true owner, who eventually obtained a 
decree against the transferor, the ostensible owner. On 
behalf of the transferee pendente lite it was argued that 
he was protected by section 41 of the Transfer of Pro
perty Act. T h e learned Judge pointed out that though 
the transferor was the ostensible owner with the consent, 
express or implied, of the true owner till the date of 
the suit, but the true owner expressly repudiated the 
right of the transferor by instituting his suit, so that, 
on the date of the transfer the ostensible ownership 
was not with the consent of the rightful owner. After 
the sentences quoted above, the learned Judge further 
observed that “ It must, therefore, be held that the 
consent, express or implied, must continue up to the 
time of the transfer.” T he essence of his decision is 
that the consent of the true owner to the possession of 
the ostensible owner must continue to the date of the 
transfer, before section 41 of the Transfer of Property 
Act can apply.

P u l l  AN;, J., who was the other learned Judge forming 
the Division Bench, observed at page 148 that “ the 
section lays down as a preliminary that the transaction 
must be with the consent, express or implied, of such 
persons (rightful owners). It is not enough for the
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1933 transferee to say that, as far as he knows, the other 
Fazai persons interested in the property have no objection to 
HtrsAm transfer. He must take some definite step to as- 

certain whether they consent or not. T his again does 
not mean that they consented in the past, but the trans
feree must ascertain if tiiey consent at the time of 
transfer. A  person who has filed a suit challenging the 
whole right of the transferors to dispose of the property 
ipso facto does not consent to the transfer.” T h e  last 
sentence, quoted above, taken by itself and apart from the 
context in which it occurs, is apt to give an inaccurate 
impression as to what the learned Judge intended to 
hold. Clearly his intention was to emphasise that the 
transferor should be shown to have been the ostensible 
owner, with the consent, express or implied, of the true 
owner; and that such consent should subsist on the 
date of the transfer. W e do not think that according 
to the true interpretation of section 41, the transfer 
itself should be with the consent of the true owner. Nor 
do we think that the learned Judges intended to take 
that view. If they did, their observations, which are 
in the nature of obiter dictum  ̂ are not binding on us.

T he learned advocate for the transferee strongly 
relied on Miil Raj v. Fazal Imam (1) and Mubarak-un- 
nissa Bibi v. Muhammad Roza Khan (2) for the proposi
tion that where the transferor was in sole possession for 
a considerable length of time and was the sole recorded 
owner of the property in suit, the transferee, who other
wise acts in good faith, is entitled to the protection 
afforded by section 41 of the Transfer of Property Act, 
if he satisfied himself by inspecting the revenue records. 
We do not think that any hard and fast rule can be laid 
down as re,a;ards the extent to which a transferee from 
the ostensible owner should “ take reasonable care to 

ascertain that the transferor* had power to make the 

transfer” . Each case must necessarily depend on its 

own circumstances. W e do not think that the learned
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Judges meant to lay down any general rule of: the kind 
above referred to. In our opinion the only test that 
can he laid down is that the transferee should show that v.
he acted like a reasonable man of business and with kazim

ordinary prudence. We do not think that such a per
son would be satisfied by merely inspecting the revenue 
records which show that the transferor had been in 
possession for more than is  years. The most natural 
question that would suggest itself to him is how his 
vendor acquired the property which he proposes to sell.
If an inquiry as regards the source of his vendor’s title 
elicits the information that he himself obtained it from 
another by transfer, he should call for title deeds. If, 
on the other hand, he finds that the vendor is in posses
sion as an heir to a deceased relation, he would naturally 
inquire as to who were the heirs of the deceased at the 
time of his death; and if he is satisfied that the vendor 
was the only heir, he is entitled to the protection of 
section 41, though it may subsequently appear that the 
property belonged to some one else, wholly or in part,, 
of whose existence he was not aware in spite of the 
inquiry on the above lines. In the case before us the 
transferee, Fazal Husain, did not go into the witness- 
box. T he explanation offered on his behalf is that he 
generally resides in Cawnpore, where he carries on 
business. It is, however, not disputed that he is a 
resident of village Nonahra, where Amir Hasan resided, 
and that he occasionally visits his native place. It is 
true that his nephew, Sulaiman, is in charge of his 
affairs, and it was through him that the transfers in 
question w^re taken by him. Sulaiman has given his 
evidence which shows that he questioned the patwari 
and inspected the settlement papers and learnt from 
both those sources that Amir Hasan was the owner. He 
says that he was not aware that the plaintiff was the 
nephew of Amir Hasan, or that the latter had any co
sharers. He is 43 years of age. Fazal Husain himself 
is much older. He is described in the plaint as 55 years
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think that Fazal Husain or Siilai- 
Fazal man were iinav/are of the fact that Amir Hasan had a

«. sister, whose son the plaintiff is. They had every
 ̂ reason to believe that Amir Hasan derived his interests 

from his ancestors. We do not think that Fazal Husain 
or Sulaiman can, in the circumstances, be considered 
to have taken reasonable care to ascertain that the 
transferor had power to make the transfer. He should
iiot Jiave merely accepted the information given by the

'“patwari and the settlement record, but should have 
asked Amir Hasan or someone else who was in a posi
tion to know, assuming Fazal Husain himself was not 
aware of the fact, whether Amir Hasan’s father had left 
any other heir. It seems to us that Fazal Husain took 
it for granted that Amir Hasan’s possession for more than 
15 years conferred an indefeasible title on him. Relying 
on that view of Amir Hasan’s position, Fazal Husain 
took the transfers in question. He did not care to 
obtain any le^al advice, which would have warned him 
a.^ainst accepting Amir Hasan’s title in view of the fact 
that his sister was also an heir, and that possession of 
one co-sharer is not ordinarily adverse to the other.
The position mi^ht have been different if Fazal Husain 
was not aware of the fact that Amir Hasan’s father had 
left a daughter, of whose existence he was not told on 
inquiry being made of persons who were in a position 
to be aware of her existence. The lady appears to have 
lived in her brother’s house, and seldom visited her 
husband’s residence in the district of Patna. This is 
not a case in which the transferee had either no means 
of knowledge, or matters were intentionally or other
wise misrepresented to him. In these circumstances 
we think that the learned Subordinate Judge rightly 
held that Fazal Husain, defendant No. 6, is not entitled 
to the protection of section 41 of the Transfer of Pro
perty Act. His appeal must, therefore, fail.

The result is that appeal No. 72 of 1929 is dismissed 
with costs. Appeal No. 97 of 1930 is partly allowed, and
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the decree of the lower court is so far modified that the
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plaintiff’s suit in respect of the groves mentioned in list 
A  annexed to the written statement of Amir Hasan is ■«>.
T  . T ,  1 1  ̂ ,  M x j h a m m a d

dismissed. In other respects the appeal is dismissed. kazim

M ISCELLANEOUS CIVIL

Before Mr. Justice K m g  and Mr. Justice R a chhp a l Singh 

G A U R I SH A N K A R a n d  o t h e r s  ( A p p l i c a n t s )  v. KA SH I i9S3

N A TH  AND ANOTHER (O PPO SITE PARTIES)* November, IS -

Limitation A ct  (IX  of  1908), section 12(2)— A p plication for 

revieiu of  judgm ent— T im e spent in obtaining copy o f  judg

ment excluded.

Although, as ruled in the case of JVajid A l l  Shah v. Naiual 

Kishore (1), it is not necessary that an application for review 
of judgm ent should be accompanied by a copy of the judgment 
sought to be reviewed, yet if, in fact, the applicant does obtain a 
copy of the judgm ent and files it witli his application for review, 
the time spent in obtaining the copy should be excluded under 
section 12, sub-section (2) of the Lim itation Act.

Messrs. N. Upadhaya and Mansur Alam, for the 
applicants.

Mr, H. Vermdj for the opposite parties.

K in g  and R a c h h p a l  S in g h , |J. :— I'his is an appli
cation under section 5 of the Limitation Act for con
doning the delay of 4 days in filing an application for 
review of judgment.

The judgment was delivered by a Bench of this Court 
on the 12th of February, 193s The applicant applied 
for a copy of the judgment on the same date. The 
copy was ready on the ^6th of February, 1933, and 
delivery of the copy was actually taken on the 4 th of 
March, 1932 The period of limitation for filing an 
application for review of judgment would ordinarily 
have expired on the 11 th,of May, 193a. The applicant 
did not make this application until the 50th of May,

193 -̂

*Review of judgment in First Appeal from Order No. 116 of 1931.
(1) (1893) I.L.R., 17 All., 213.


