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L34 THE INDIAN LAW REPORTS [1957]
1936 viz, that his wife should not go into service or cook for

Ttem saran Other people, have been obeyed.
bas It has been suggested that on two occasions the hus-
Imr{\ré@‘{;lm band had said in writing that he was prepared to support
' his wife if she lived with him and it ts argued that the
Magistrale has not gone into this question.  The Magis-
trate. however, in his order has said that the wife was
refusing to live with her husband because he had a 1is-
tress staying in the house. That would surely be a
sufficient reason for the wife to refuse to live with him.
In my opinion there is no ground for interference in
revision with the order of the Magistrate and I reject

the reference.

APPELLATE CIVIL

Before Mr. Justice Thom and My, Justice Rachlipal Singh
wse  MUNICIPAL BOARD OF SHAHJATANPUR  (Drrennant)
November, 23 v. SURHA SINGH (Praivirr)*

Master and servant—Secretary of Nwicipal Board—-Tenuye of
office—Dispensing with seivices at pleasure—Gause of action
—Right of suit—Breach of regulations in passing resolution
of dispensing with  services—Remedy—Civil sereant—Whe-
ther municipal employee slands on same footing as a ciuil
servant.

The plaintiff had been appointed as Secretary to a Muni-
cipal Board.  After several years the Municipal Board decided
to appoint and did appoint an Txecutive Officer; and a few
months later, by 2 special resolution passed at a meeting
convened for the purpose, the Board abolished the Secretary's
post and dispensed with his services. It was not a dismissal and
his conduct was never in question. According o the Rules
and Regulations of the municipality three days’ notice had to
be given to the members of the meeting, and in the case of
three of the members this was not complied with: but those
members were present at the meeting and made no complaint
of the shortness of notice. The plaintiff appealed to the
Commissioner against the resolution, but was unsuccessfol.
He then brought a suit against the Municipal Board for

¥First Appeal No, 183 of 1938, fmm h d‘;(:n‘,g r;t; Bi#lnin N;tl'zniln Tunkha,
Subordinate Judge of Shahjahanpur, dated the. Mst-of Januavy, 1955,
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declaration that the resolution was illegal and ultra vires and
that he still continned to be the Secretary and entitled to his
salarv:

Held, that a failure by the municipality to observe strictly
the rules and regulations in the conduct of its business did
not afford the plaintiff a ground for maintaining the present
suit. The municipality, when it engages a servant, does not
make it part of its contract with him that in the conduct of
its business it shall strictly observe these regulations. Further-
more, in the circumstances of the present case, the plaintiff’s
position had not been at all prejudiced by the irregularity.

A Municipal Board, like any other emplover of labour, is
entitled to discharge servants it no longer desires to emplor.
It is true that while specific provision is made in the Act for
the dismissal or punishment of a servant. there is no such pro-
vision for the discharge of an employee whose services are no
longer required ; but even without any statutory provision a
Municipal Board is clearly entitled to discharge servants whose
offices have been abolished as a matter of policy.

Even supposing that the action of the Municipal Board in
dispensing with the services of the plaintiff amounted to wrong-
ful dismissal, then, whether he might or might not be entitled
to maintain a suit for damages for wrongful dismissal, he was
certainly not entitled to maintain a suit for a declaration that
he had not been legally dismissed by the defendant Board and
that he was still their servant and entitled to continue to draw
his salary. The courts have no jurisdiction to force an em-
ployer of labour to retain the services of a servant he no longer
wishes to employ.

No pronouncement was necessary in the present case on the
question as to whether a municipal emplovee in respect of the
conditions of his service enjoys the same rights and is subjact
to the same disabilities as a civil servant, eg. whether he could

be dismissed at pleasure with no right to maintain a suit for
damages.

Messts. Muhammad Ismail (Government Advocate)
and M. N. Raina, for the appellant.

Sir Tej Bahadur Sapru. Dr. N. P. Asthana and Messts,
N. C. Sen and L. N. Gupta, for the respondent.

THoM and Racuupar SiveH, JJ.:—This is a defen-
dant’s appeal arising out of a suis in which the plaintiff
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430 THE INDIAN LAW REPORTS [1937]

special resolution passed hy the Municipal Board of
Shahjahanpur was illegal and wlfra vives, and also for

Suannsnan- arrears of salavy,

Mg
[N
Sugna
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The plainaff alleged that he had been in the service of
the defendant Board for 32 vyears, that he had been
appointed Secretary to the Board under section 66 of
the United Provinces Municipalities Act of 1916 on the
st of November, 1917, and that he was confirmed in
the appointment as permanent Secretary on the 8th of
November, 1918, The plaintiff further averred that
at a meeting of the Board held in contravention of the
rules and regulations of the Board, on the $0th of
November, 1930, the Board had passed a resolution o
the effect that his services had been dispensed with from
wiat date, and that the resolution was illegad and wltre
vires. It is alleged also in the plaint that the plaintiff
was discharged in order to make provision for the per-
manent employment of one Munshi Mohsin Ali Khan,
a close relation of the Chairman of the Board, who had
been appointed to the newly created post of Fxecutive
Ofhcer.

In the written statement the Board averred thae the
resolution of the 30th of November, 1930, dispensing
with the services of the plaintift was legal, and farther
that the plaintiff had unsuccessfully appealed aguinst the
resolution of the Board to the Commissioncr.  In para-
graph 9 of the written statement it is further averred
that the meeting of the Board held on the §0th of
November, 1930, was in conformity with the rules and
regulations and the Board had authority to pass the
resolution abolishing the Secretary’s post and dispensing
with the services of the plaintll.

At a special meeting of the Municipal Board, Shah-
jahanpur, held on the 6ith of August, 1930, a resolntion
was passed appointing M. Mohsin Ali Khan as Execu-
tive Officer. Under the United Provinces Municipal-
ities Act of 1916 the Municipal Board of Shahjahanpur
may appoint either a Secretary or an Executive (fficer
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or both. When the Board decided to appoint M.

1936

Mohsin Ali Khan as the Executive Officer on the Hth Mozicmay

OARD
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of August, 1530, the plaintiff was Secretary of the Board, . LARIAAN-

a position which he had held for about 12 yeas.

The appointment of M. Mohsin Ali Khan as Fxecu-
tive Officer was approved by the Government by letter
dated the 12th of November, 1930,

After the appointment of M. Mohsin Ali Khan it
became necessary for the Board to consider whether the
services of the Secretary should he retained. Accord-
ingly the Chairman convened a special meeting of the
Board for November 30, 14930, A notice convening
the special meeting was circulated amongst the members
in accordance with the provisions of sub-section (2) of
section 87 of the Municipalities Act of 1916 and the
Municipal Board’s regulations. By regulation ! 21 1t
is provided that not less than three days before a meeting
a notice to attend the meeting, signed by the Secrctary,
or, in his absence, by the Chairman or a Vice-Chairman,
shall be circulated to each member of the Board. The
notice convening the meeting for the 30th of November,
1950, was dated the 27th of November, 1930, but
it appears that it was not circulated to three
-of the members of the Board until the 28th of Novem-
ber, 1930. These three members therefore did not
receive three days’ notice of the meeting. It was main-
tained on behalf of the plaintiff that the proceedings of
the meeting and the resolution dispensing with his
services were therefore null and void. It was further
maintained on behalf of the plaintiff that the terms of
the notice convening the meeting were vague and inde-
finite and did not clearly inform the members of the
Board of the business to be transacted at the meeting,
The resolution dispensing with the services of the
plaintiff was further challenged upon the ground that
in accordance with the regulations he had not been
heard in his defence. Finally it was contended for the
plaintiff that the resolution dispensing with his services
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543 THE INDLAN LAW REPORTS (1987}
vas void because ane week's notice of the intention o
“move that his services be dispensed with had ot been
given in accordance with regulation § which appears at
page 88 of the Manual of Regulations.

We are satstied, after a full consideration of the
authoritics cited to us by learned counsel for the appel-
lant and respondent, that a-failure to observe the rules
and regulations does not afford the plaintifi a ground
for maintaining the present action. The Municipal
Regulations are a body of rules passed for the guidance
of municipalities in the conduct of their busivess. The
municipality when it engages a servant does not make
it part of its contract with him that in the couduct of its
business it shall strictly observe these regulations. it
may be that three of the members of the Municipal
Board did not receive timely notice of the meeting con-
vened for the 30th of November, 1930, We cannot see
how this irregularity can affect the vights of the plaintiff.
All the members of the Board were present at the
mecting of the 30th of November.  None of the mem-
bers complained that they had not received iue notice
of the meeting. A member who has not received due
notice of the meeting no doubt would bhave just cause
for complaint. None of the three members who
received late notice however complained in the present
instance, and we are satished that not oulv has the
plaintiff's position not been prejudiced by rhe irregu-
larity but that, in any event, the irregularity affords no.
ground for maintaining the present suit.  We would
refer in this connection to the Privy Council decision
in the case of Shenton v. Smith (1). The plaintiff in
thut case had been dismissed by the Government of
Western Australia.  He complained that the action of
the Government was illegal and w/iva wires and he
pleaded inter alia that the Government had failed to
observe the regulations prescribed for i by the Colonial
office in the matter of the dismissal of its servants.  "This.

' (11 [1805] A.C.. 229,
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plea 1s considered at page 235 of the judgment. It is 1938
there observed: “As for the regulations, their Lord- aewpiresn
ships again agree with StoNE, |, that they arc merely sy
directions given by the Crown to the Goveraments of  *F
Crown Colonies for general guidance, and that they
do not constitute a contract between the Crown and
its servants . . . They are alterable from time to time
without any assent on the part of Governmeit servants,
which could net be done if they were part of a contract
with those servants . . . No authority, legal or constitu-
tional, has been produced to countenance the doctrine
that persons taking service with a Colonial Government
to whom the regulations have been addressed. can insist
upon helding office till removed according to the pro-
cess thereby Jaid down.  Any Government which departs
from the regulations is amenable, not to the servants
dismissed, but to its own official superiors, to whom it
may be able to justify its action in any particular case.”
In our judgment the principle adumbrated in their
Lordships” observations above quoted apply to the cir-
cumstances of the present case.  The plaintiff as a mere
servant of the municipality was not entitled to insist that
the municipality should strictly observe the rules and
regulations prescribed for the conduct of its business.
We would observe {further that whilst there may have
been an irregularity in respect that three of the members
of the Board did not receive timeous notice of the
meeting of the 30th of November, 1930, the facts do not
justify the allegation that in the proceedings leading up
to the discharge of the plaintiff there weve any further
irregularities. The notice, it was maintained by the
plaintiff. convening the meeting on the 30th of Novem-
ber, was vague and indefinite. This plea has been
upheld by the learned Subordinate Tudge. - In our view,
however, the notice is clear and definite.  We are satis-
fied from a consideration of the evidence that each
member of the Municipal Board was perfectly awuare
of the business which it was proposed (o transact at the

1A
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44 THE INDIAN LAW REPORTS (1937}

meeting.  In the notice it is specifically stated that the
Chairman desived to know if in the circanstances the
Board wished to retain the services of the plaintifft. We
ave further satisfied that there is no force in the plaintiff’s
contention that the procecdings of the meeting of the
30th of November were invalid in vespect that one week's
notice was not given of the resolution to dispense with
his sevvices.  The question of the appointment of an
Executive Officer had come before the Municipal Board
as fan back as August, 1950, The members of e Board
were well aware that the question of the vetention of
the services of the Secretary was one which recessarily
arose on the appointment of an Executive Officer. The
regulation referred to, prescribing one week’s notice of
a resolution which a member of the Board may wish o
bring forward, has no application to the circomstainces
of the present case  Ample notice was given in accord-
ance with the rules 1o the members of the Board of the
miatters which were to be considered at the meeting of
the 80th of November, 1080, and it cannor in reason
be maintained that for every resolution or counter-
resolution which may be debated at a meeting of the
Board in the transaction of its business one week's notice
is essential under the aforementioned regulation.  To
extend this vegulation as urged by the plaintift would
render the conduct of the ordinary business of a Muni-
cipal Board impossible.

We proceed now to discuss the plaintifl’s contention
that the resolution discharging him was irvegular in
respect that he was not given an opportunity of heing
heard in his defence. It s quite clear from a considera-
tion of the documents on record that the plaintiff was
not dismissed.  His conduct was never in question,  As
a matter of policy the Municipal Board decided to retain
the services of an Executive Officer only.  They there-
fore dispensed with the services of the plaintit; they did
not dismiss him. Learned counsel for the plainifl
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maintained that under the provisions of the Municipal- _ 1936
ities Act of 1916 the Municipal Board had no power to g%:;lc)mf;l
dispense with the services of its servants. Learned spamyamax-
counsel for the Municipal Board, on the other hand, — *}*
contended that section 71 of the Municipalities Act gave gﬁﬁ:
power to the Municipal Board to discharge a servant

whose services were no longer required. Section 71 is

in the following terms: “A Board may by resolution
determine what servants (other than the Executive
Officer, Secretaries appoinied under section o6, Fn-
oineers, the Health Officer or temporary servants
appointed under section 70) are required {or the dis-
charge of the duties of the Board and the salaries to be

paid to them respectively.” The learned Government
Advocate contended that this section by implication
empowered the Municipal Board to discharge servants

whose services were no longer required. There is
certainly force in this contention. Apart altogether

from section 71, however, we are satisfied that a Muni-

cipa] Board, like any other employer of labour, is entitled

to discharge servants it no longer desires to employv. It

is true that while specific provision is made in the Act

for the dismissal or punishment of a servant, there is no

such provision for the discharge of an employee whose
services are no longer required. Without special
statutory provision, however, a Municipal Board is
clearly entitled to perform all the acts necessary in the
conduct of its business.  The discharge of servauts whose

offices have been abolished as a matter of policy is, in

our judgment, clearly a step which a Municipal Board.

is entitled to take in the conduct of its business. We

would observe in this connection that in the later Act

of 1982 there is special provision made for dispensing

with the services of an employee by a Municipal Loard.

It was contended further on behalf of the plaintiff,
however, that the action of the Municipal Board in dis-
pensing with the services of the plaintiff amounted to
wrongful dismissal. Even if this contention be accepted,
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we arc satished that the plaintiff is not entitled to a

sumearras decree In terms of the prayer of his plaint.  Provision s
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a servant of a Municipal Board who considers that he
has heen wrongfully dismissed. As already noted, the
plaintff appealed unsuccessfully to the Commissioner
against the resolution of the Board dispensing with his
services, [t was maintained for the plaintiff, however,
that apart altogether from statutory provision he had a
right at common law to maintain an action for damages
for wrongful dismissal. It was argued that 2 municipal
emplovee was not in the same position as a civil servant
and that he could not be dismissed at pleasure with no
right to maintain a suit for damages. We are not con-
cerned in this appeal with the question as to whether a
municipal employee in vespect of the conditions of his
service enjoys the same rights and is subject 1o the same
disabilities as a civil servant. Upon that question we
prefer, after a consideration of the authorities cited, to
make no pronouncement one way or the other.  Assum-
ing that the plaintifl is entitled to seck a remedy in the
courts in respect of wrongful dismissal, we are clearly of
opinion that he is not entitled to maintain e present
suit. Tt may be that the plaintiff was entitled to maintain
a suit for damages for wrongful dismissal.  There can
be no doubt, however, in our judgment that he is not
entitled to maintain a suit for a declaration that he had
not heen legally dismissed by the defendant Board and
that he was sull their servant and entitled to ¢ontinue
drawing his salary.  The courts have no jurisdiction 1o
force an employer of labowr to vetain the services of
a servant he no longer wishes to employ.  Every em-
plover is entitled to discharge a sevrvant for vhose
services he has no further nced. If his discharge
amounts in the circumstances to wrongful dismissal
then, no doubt, the employee is entitled o damages.
He is not, however, entitled to a declaration that he is
still in the employment of his master, nor is he entitled
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to claim the continuance of his salary from his employer. %

Whatever the rights, therefore, of the plainull are, it is Mustcrac
Bosrp oF

clear in our judgment that the present suit has been Siamsanax-

. . . PUR
entirely misconceived.
In the result we allow the appeal, set aside the decree SSU\‘;;’H"

of the learned Subordinate Judge and dismiss the suit.
The defendants are entitled to their costs throughonut,

MISCELLANEQUS CIVIL

Before Sir Shah Muhammad Swlaiman, Chief Justice, and
Mr. Justice Niamat-ullah
And on a refevence
Before My, ustice Allsop
MUNNI SINGH axp otHERS (DEFENDANTS) . BASDEQ r),_.:,sblgsﬁ i
SINGH anp oTHERS (PLAINTIFFS)*

Court Fees Act (VII of 1870), section T(iv)(c) and (v); schedule
I, article 1; schedule I1, article 17(iti)—Suit jor declavation
(baistiqrar) of joint title and possession and for joint posses-
sion-—Declaretory  relief—Consequential  relief—Substan-
tiue relief—Construction of language of velief in the light of
the allegations in plaint.

November, 25

The plaint alleged that the plaintifis and the defendants
were members of a joint Hindu family, and that a document
purporting to be a deed of partition was fraudulent and void.
The first relief claimed was partition of the whole of the pro-
perty mentioned in the plaint. A second relief was claimed, in
the alternative, to the following effect: “If in the opinion of
the court the plaintiffs are not found entitled to the first relief,
then on declaration (ba-istigrar) of the fact that the property
mentioned in list B of the plaint was acquired with the joint
funds of the parties and that the parties are in jaint possession
and ocenpation thereof, the plaintiffs may be put in possession
of a moiety share jointly with the defendants™  The guestion
was what court fee was payable in respect of this second relief:

Held, by 2 majority, that article 1, schedule T of the Court
Fees Act applied, but it must he applied in connection with
section 7(v) of the Act and the court fee pavable was that which
would be pavable if the suit had heen one for possession with-
out any mention. of a declaration,

*Stamp Reference in First Appeal No. 471 of 1932,



