
tion, a learned Judge ol' thifi Court: hearing the appeal
Bam was not competciU: (:r -Alter that order. This argument

is wholly iintenai.)le. The learned Judge pointed out.
ummehanl in one case at least the court below had passed an 

order without the record being before it. He has re
considered the matter and come to the conclusion that 
the injunction should be issued unconditionally. We 
do not think that this is a fit case in which we should 
interfere in a Letters Patent appeal. The appeal is dis
missed with costs,

Before Sir Shah Miihanunad Suluhnaii, CItief Justice^ 
and Mr, Justice Bennet

Ooiief -J M A D H O  P R A S A D  (Plaintiff) v . W A J I D  A L I

(De f e n d a n t )"-

D efam aiian—Liability lo damages—Police inquiry and repoii 
ordered by Ma^istrale npon a complnint—R eport m ade l)y 
police officer thereupon—Privilege—A bxnlute privilege— 
Judicial proceedings— Communication beluweii oflicidls relat
ing to state proceedings...Public pidicy.

Absolute privilege attaches Lo a report made by a police ofiiccr 
to a Magistrate, which has been ordered by the Ma^isiratc under 
section 202 of the (Irimivral Proccdiu'e Code, am! a suit lor 
damages can not lie in respect of any alleged defauiatory state
ments contained therein, and no question of: malicc or absence 
of malice arises in sucli a suit.

When a MagistraLe calls for a report by tlie police under sec
tion 202 of the Criminal Procedure Code it is the imperative 

. duty of the police officer to submit, fearlessly and without any 
apprehension in his mind, tlie full facts wiiicli are disclosed to 
him and indeed all the information whicli is relevant to the 
inquiry. He is merely to collect information duru'ip; tire course 
of investigation, and is not the judge of its truth, and he must 
record his own conclusion !:)ased on the incpiiry made by him. 
It would be injurious to the public interest if his freedom of 
action in a matter concerning the public welfare were to be 
curbed by his apprehension that if he reported any fact, the 
absolute truth of which he might not be able to establish in 
a court of law, he would be liable to an action for defamation. 
It is for this reason that the law confers on him an absohite 
privilege in such a case.

*First Appear No. 483 of:l933, from a decree of R. Dayal, Subordinate 
Judge of Minapiir, dated the 2?»rd of May, 1933.
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Such a  S ta te m e n t fa lls  Avitliiii th e  class of s ta te m e n ts  m a d e

ALL. ALLAHABAD SERIES 391

in the course of judicial proceedings, and is accordingly abso- benT” ” 
lutely privileged. Proceedings before a Magistrate under M ad h o

chapter XVI of the Criminal Procedure Code are judicial pro- 
ceedings, as defined in section 4(l)(m) of the Code; and, for Wajid Ali 
the purpose of the absolute privilege, it is not necessary that 
the statement in question should itself have been made on oath, 
so long as it is a part of the judicial proceeding, particularly 
if it is a report made under orders of the court.

Such a statement also falls within the class of communications 
relating to state matters made by one public official to another, 
and is accordingly absolutely privileged, In India state matters 
must include public matters, particularly matters connected 
with the administration of justice, and a state officer must in
clude a public officer whose duty it is to make inquiries and 
investigations into allegations of commission of criminal 
offences.

Mr. S. B. Joh ar i, for the appellant.
Sir Syecl Wazir Hasan and Mr. M u kan m ad  Ism ail, 

for the respondent.
BenneTj J. : —This is a first appeal by the plaintiff, 

file Raja of Kan tit, who brought a suit for damages for 
libel against an inspector of police, M. Wajid Ali, and 
his suit was decreed for damages of Re.l only. There 
is also a cross-objection claiming that the suit should 
be dismissed in toto. The plaint set out that the defen
dant was actuated by feelings for certain Muham
madans, against whom the Raja had taken action pre
venting them from obtaining fuel, etc. from Bijaipiir 
jungle, and that in the sessions case No. 5 of 1932,
Sarjoo Gond v. Bhagwan Singh and others# under sec
tion 395 of the Indian Penal Code the defendant had 
been ordered to make an investigation and he submitted 
a false and wrong report in which the defendant, with
out reasonable and probable cause and out of sheer 
malice, made false statements which are claimed to be 
libellous and defamatory and which are as follows:

‘■‘(1) These improper acts of the Raja Saheb are suffi
ciently known in that neighbourhood and every one 
hafes him on account of these acts of tyranny of his.

.,26'.ad-' ■
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“(2) In order t,o cnrry out sucli im[)i:opi!r aisd illegal, 
orders the Raja Siilieb Isas employed ni().'-><lv previous

i U A J - 'l H ' . ,  ' '■ II 1 1I’uAsAi* convicts aiKi. persons (li: bad character.
“(f)) In l:hi.s way thei'e arc several Jiistory-slieeters who 

are in tlie employ ol: Raja Salicb :uid vvlio, being under 
the protection of such n l>ig man, commii; crimes and 
escape punishments.

“(4'!̂  It is veiv shainei'iil for a person like Ra'ja Sahe!) 
ol’ Bijaipur to do .such acts.”
' The defence was that die dei'endasit was ordered to 
investigate case No. 5 of 19;>2 and he Kid‘)nritted case 
diaries containing a report of the investigation to tlie 
Superintendent of Police iri which he made the state
ments detailed in the plaint. But the w^ritten , state
ment denied that die report was i'alse or wn’ong or diat: 
the statements were made without reasonable and prc--' 
bable cause or out of malice, or riiat they were luijust 
and rrncalled for. In paragraph 11 it was ple:ide«i 
“That tli.e defendani having l)ee,ii under a legal duty to 
investigate the case and to ;a.d)iirit fds diaries to tfie 
Superintendent of Police, tlie diaries and their content:s 
were conlidendal and privileged and no suit for libel 
can legally be based on them'"'. 'Tlic; defendant pro
duced evidence to show that tlie statc;iiie!its made were 
true, and we have been taken over some of ihi.s evidence, 
and, the court below has come to tlie conclusion dvai tlie 

. defendant had reasonable and |')robablc cause I'or 
making the statements complained of. lh.it du" court 
stated on page 41 of iis judgment: “The loiirdi state
ment complained of is to tlie effect rfiat ^aich conduct 
is disgraceful for a person like Raja Sahel;). Bijaipur. 
This expression of opinion, was ccrtainly u,^K:alled ,for 
and: the presumption can be made that it was made 

■: maliciously' The, court, below treated, the case as one 
bl' qiialified privilege. If the case was one of (|nal,ified 
privilege, we are of opinion that it was for tlie j)laintiff 
to prove that there was express malice, and express 
malice could not be presirmed merely froiii looking at 
the document itself.



[The judgment liieii proceeded to discuss the evid- 
ence and came to the following finding.] Beni

If therefore the case was one of merely qualified 
privilege we consider that the defence have clearly 
shown that there was ample justificatioo for the state
ments in the report and the plaintiff has altogether 
failed to show that there was any express malice of the J. 
defendant.

But a wider c|uestion has been argued Hi this case, 
namely the question which was raised by the \in’itten 
statement in paragraph 11, which is a plea of absolute 
privilege for a report of this nature. This subject may 
be examined from various points of view. First of all 
as to the practical point of view. If there ŵ as not an 
absolute privilege for the confidential reports of a police 
officer it would obviously be very ditiiciilt for a police 
ofiicer to do his duty. A police ofTicer has to report on 
the question whether in his opinion an accused person 
has or has not committed an offence. If he states his 
opinion that an accused person has committed an offence 
and the accused person is afterwards acquitted by a 
court, then obviously in every case, on the view put 
forward for the appellant, a police officer would be 
liable to be sued for libel and the question would arise 
as to whether he had reasonable and probable cause for 
the statements which he made. It would be extremely 
inconvenient if the police were constantly hampered in 
the execution of their duty by defending suits for libel 
brought against them on account of what they stated in 
confidential reports. Learned counsel for the appel
lant has been unable to show that any case has ever been 
brought either in England or in India against a police 
officer for the statements which he made in a conliden- 
tial report. Learned counsel referred at some length 
to a ruling of a Full Bench in this Court, M ajju  v.
Lachm an Prasad (I); h u t  that was a repbrti made by a 

(1) ri924) LL.R., 46 All., (571.^
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it*3G member of the public in the police station aod it was 
held that that was an occa,sion of qiuiliFied privilege. It 
is obvious that a report in a police station l)y a member  ̂

WA,m> 4lt P̂ '^blic does not stand at al] on the .same footing
as a confidential report made by a police ollicer in the 
course of his duty to another officer or to a Magistrate.

Hmmtj. jj. noted, as a matter of pr^lctice, that these
reports do not form part of the judicial recoi'd but they 
are kept in the custody of a police official in the court 
and are retained in the police record room. In the 
present case it appears by some error the report was 
filed with the record. But that cannot afl’eci, the posi
tion of the defendant', because if the defendant was 
protected by an absolute privilege in making what he 
believed to be a confidential report, then the publica
tion of that by attaching it to the record wifi not affect 
his position. The j)articular report in this case appears 
to have been made under scction 202 of the Code of Cri
minal Procedure, and although in that section there 
is a reference in sub-section (2) lo the |)0wers of a police 
ofiicer conducting an investigation under tlie Code, 
that is, under chapter XIV, it may well l)e that all tfie 
provisions of chapter XIV do not apply. In any case 
it has not been shown for the appellant tjiat the accused 
has any right to receive copies of the statements made in 
the report or to inspect the report. In regard to the 
statements in an ordinary police diary under chapter 
XIV there is a provision under section 162 of the Code 
of Criminal Procedure against the use of those state
ments in any way except that on the request of the 
accused the statements are inspected by the court and 
not by the accused, and if the court considers under 
the proviso that there is nothing against the public 
interest in the statements then the court may allow a 
copy to be granted to the accused to be used for contta- 
dicting the witness in the manner provided by section

■ 145; of the Indian Evidence Act. Now cases: of absolute ^
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privilege in riie various books on libel have been sum- 
marised under a few headings which a re : ijjcNi

(1) Parliamentary proceedings. Pr1sai>
(2) Judicial proceedings.
(3) Naval, Military and State proceedings
We are of opinion that the report of the police officer

in the present case might either be considered as part 
of a Judicial proceeding or as a State proceeding.
Learned coimsel for the appellant invited attention to 
the fact that in the Criminal Procedure Code a judicial 
proceeding was defined in section 4(I)(m) as “includes 
any proceeding in the course of which evidence is or 
may be legally taken on oath”, and he argued that as 
the circle inspector’s proceedings and report were not 
evidence taken on oath, therefore, it could not be said 
that the report was part of the judicial proceedings.
But we understand that the words “judicial proceed
ings” include the whole proceeding from the filing of 
the complaint until the decision of the court, and under 
section 202 an inquiry or investigation may be ordered 
and such inquiry or investigation is part of the judicial 
proceedings. It is on the result of the inquiry or 
investigation that the Magistrate takes further action 
either by dismissing the complaint under section SOB 
or issuing a process for the appearance of the accused,
In regard to the third class of absolute privilege—naval, 
military and state proceedings-—learnecl counsel lor the 
appellant argued that state proceedings in the English 
books on libel and slander only cover the proceMings 
of high ofiicers of state. We do not think that any such 
meaning is to be attached to the words “state proceed
ings”, and as regards officers of state in India all servants 
of the Government, high or low, of a certain degree are 
classed under section 2(17) of the Code of Civil Proce
dure as public officers arid in that class of public officer 
the defendant comes under sub-section (/) as an officer 
of Government whose duty it is as such officer to pre
vent offences, etc. If therefore there is a privilege of
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tJiis natu re  in Ind ia  it m ust apparently  be for all public 
officers wiiiiin the definition of section 2, sub-section 

S asa’i) draws no distinction betw een officers
who belong to the class of the Secretary of State and 
high, officers of that na tu re  and. o ther ofRcers who are 
no t so highly placed. But the English rulings do not 
support the argum ent p u t forw ard for the appellant; 
on the contrary in Chatterlon  v. Secretary of State fo r  
India  (1) it is laid down at page 190 tha t there  is 
absolute privilege for every oflicial le tte r w ritten  by an 
officer of the state in the course of the perform ance of 
his olEcial duty, and  the same proposition has been laid 
down in Sidanian v. Secretary of Slate fo r  In d ia  (2). In 
B urr  V. Smith (3), there was the case of the rep o rt by a 
liqu idato r in bankruptcy proceedings and, it was held 
that this rep o rt liad an absolute privilege. In that 
case anil in JVatson v. M ’Ewan (4) it wa.s held  that all 
(locuments are privileged wliich, are necessary to the 
preparation or co,ndi,ict of litigation, j^rovided the pro 
ceeding is o r is pending bcf(n,'e a court of com petent 
jurisdiction and the publica(i.on is m ade at a proper 
tim e and place. Refe!,'er3ce l:>y learned, counsel for the 
appellant was made to the case of Adam, v. (5),
where it was held  that it was a qualified privilege only. 
But in  that case the circumstances were widely di,0;er- 
ent and it was not a case of a com,fnimication b)' one  
official to another; on the contrary the defendant had at 
the direction of the Army Council published matters in 
the newspapers wdiich reflected on the plaintiff. The 
publication in the newspapers by an official stands on an 
entirely different footing from a com m unication made, 
by one official to another. Id, N arasim ha Shankar y. 
Baltw ni Lakshm m i {%) them  a case wdiere there 
ŵ as a communication by a chief constable of police to 
his superior officers and. it ŵ as held to be a case of 
qiialified- priviiege. ■ But there was no  |,)oint raised

/n
("i

1895'
1909'

2 :Q.B., :1R9. ■ : 12) fliMSd] ! K.B., 013.
2 K.B.,: 306 ' (4) [19051 A.C., 480,

(5) [ID]?] A .C \ 301), ; . (fiy LL.R..;^;7 Jkiiiu, 3H5. :



1!);56before the court to tke effect that this should have been 
classed as a communication of absolute privilege and 
therefore as the point was not raised the ruling did not Maduo

make any decision on it. In regard to the argumeiit ■
that only important matters can be treated as affording 
ab,solute privilege we would refer to the case of M.
Isaacs and Sons v. C ook (I). In that case the High Beauei,.! 
Commissioner for Australia in London sent a com
munication to the Prime Minister of Australia about 
green-fruit brokers in Govent garden in London, and 
it was stated that they took consignments from mer
chants in Austra„lia and realised kn\' prices and made 
100 per cent, profit from sales, the consignment in ques
tion being oranges. The sale of oranges in London is 
not a matter of very great importance, and in our 
opinion it is not of as much importance as the adminis
tration of justice in India. In C ollector o f Jau n pu r  
V. Jam n a Prasad (2) there was a case where a statement 
had been made in writing to the Collector on a form 
jirescribed under the Court of Wards Act, and the 
applicant desired that his estate should be taken under 
the Court of Wards and he detailed his financial posi
tion giving a list of his property and his liabilities. 
Subsequently the plaintiff in a suit on a mortgage against 
the applicant desired to use this document as an admis
sion by the applicant of his liability for this mortgage 
debt. It was held that a communication made by the 
applicant to a public officer was one of official confi
dence within^ the meaning of section: 124 ,of the Evicl- 
ence Act and could not therefore be used, as an acknow
ledgment of liability in any way. We fail to see why 
section 124 of the Evidence Act should not be applied 
to the report of the circle inspector in the present case 
as the case is obviously a stronger one than that of the 
application by a member of the public to the Collector.

There is no English ruling precisely on the point of 
a suit against the defendant for an official communica-
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tioii by one police ofiicer to another. But i,o. Stuart v.
Beni (1) there was a case in which the chief: constable of

pIusa'i.1 Efhn1;)iii'gii had sent a report in writing to the chief 
constable of Newcastle stating that there xvas reason to 
suspect that the plaintiff had been guilty of theft in a 
hotel in Edinburgh. Now the plaintiff did not bring 

ihmnef, j. against the police officer for that com
munication but he brought a suit for libel against the 
Mayor of Newcastle who had divulged the contents of 
that communication to the master of the plaintiff, the 
late Sir H. M. Stanley, and it was held that that ŵ as an 
occasion of qualified privilege for the Mayor of New
castle. The inference would be that apparently it was 
considered that it was a case of absolute privilege for 
the police officer. We are of opinion that the present 
was a case of absolute privilege and that whether malice 
existed or not no suit for libel would lie against the 
defendant.

One other poi]it was argued on behalf of the defendant 
and that is that limitation would apply in the present 
case under article 2 of the Limitation Act for which the 
period is 90 days and he made a reference to the Full 
Bench ruling of Shiam L a i v. A bdul R aoo f (2). 
Although that case was also concerned with a police 
constable, we consider that the present case is not one 
which would come under article 2 of the Limitation Act 
and that the period of limitation for the present case is 
the ordinary one for a suit in tort and that the plaint, 
therefore, in the present case was within limitation.

SuLAiMAN; C.J. : — I agree and would like to add only 
a few words because of the importance of the question 
of law raised in this case. The suit was brought for 
damages for defamation contained in a police report 
submitted by the defendant, who was a circle inspector. 
On the 30th of July, 1931, Sarju had filed a complaint 
before the Magistrate accusing certain servants of the 
plaintiff of offences under sections 379 and M2 of the

(1) [189i] 2 :Q.B;, 341.: ;: : ; ; (2)'(193S) I.L.R., 57 All., 9‘i5.
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Indian Penal Code. The Magistrate who took cogniz- 
a n ce  of this complaint passed an order on the same d a y  Beni 
requesting the Superintendent of Police to get an inquiry peasL 
made by the circle inspector. The Superintendent of 
Police forwarded the complaint to the circle inspector, 
with directions to comply with th e  order, The circle 
inspector th e n  m a d e  an  investigation and submitted a 
report to the court through the Superintendent of 
Police. It is this report which is the basis of the present 
■siiit. The question is whether the allegations made in 
this report are absolutely privileged, or whether there k  
only a qualified privilege with regard to them.

O n  g r o u n d s  o f  p u b l ic  p o lic y  th e r e  a re  c e r ta in  m a tter s  

so w h ic h  a n  a b s o lu te  p r iv ile g e  a tta ch es , w h er ea s  th e r e  

a r e  o th e r  m a tter s  o f  less im p o r ta n c e  w h ic h  h a v e  o n ly  a 

r e s tr ic te d  p r o te c t io n . T h e  r e a so n  fo r  g iv in g  an  a b s o lu te  

p r iv ile g e  to  c e r ta in  c lasses of cases w as g iv e n  b y  L o r d  

E s h e r  in  C katterton  v . Secretary o f State fo r  India  (1 ) :

"It is that it would be injurious to the public interest 
that such an inquiry should be allowed, because it 
would tend to take from an officer of state his freedom 
of action in a matter concerning the public w’eal. If 
an officer of state were liable to an action of libel in 
respect of such a communication as this, actual malice 
could be alleged to rebut a plea of privilege, and it 
would be necessary that he should be called as a witness 
to deny  that he acted maliciously. That he should be 
placed in such a position, and that his conduct should 
be so questioned before a jury, would clearly be against 
the public interest and prejudicial to the indepencleDce 
necessary for the performance of his functions as an 
official of state. Therefore the law confers upon him 
an absolute privilege in such a case.” . It is essential 
in the public interest that an official should be free to 
speak his mind fully and frankly without any fear or 
apprehension.

(1) [1895] 2 Q.B., 189(191).
27  AD.
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ii);m There are, among others, two distinct classes which 
have an absolute privilege attacliing to them, (a) state- 

PiusAD nieiits iiiade in the course of judicial proceedings, and 
, (b) comiriunications relatino* to state matters made by

W a jid  Ali 7
one official to another.

It is to be seen whetlier the report made by the dei'en- 
Stiiamm, under one or the other or both

of these categories. Now chapter XIV of the Criminal 
Procedure Code deals with information received by the 
police and their powers of investigation. Section 172(1) 
refers to the duty of proceeding hi investigation “under 
that chapter” . Similarly section 173(1) refers to the 
report of the police ofBcer in an investigation “under 
that chapter”. On the other hand, chapter XVI deals 
with the complaints made to Magistrates and taking 
cognizance of an ofi;ence brought to their notice. When 
a Magistrate takes cognizance of an offence, it is his 
first duty to examine the complainant on oath under 
section 200. Then, if he thinks it necessary, he may 
either issue the process for compelling the attendance 
of the accused or post])one tlie ivssue of the process and 
inquire into the case himself or order a Magistrate 
subordinate to him to make an inquiry or investigation, 
or direct an inquiry or investigation to be made by a 
police officer or by such other person as he thinks lit. 
The object is that the Magistrate should satisfy himself 
that the complaint is not a frivolous one, and if on the 
receipt of the report in such inquiry he considers that 
the complaint should be dismissed summarily, he need 
not issue the process for the appearance of the accused.

Now when a police officer has been called upon by a 
Magistrate, when considering a complaint under chapter 
XVI, to make a report, it is the imperative duty of the 
police officer to submit, fearlessly and without any 

: apprehension in his mind, the full facts which are dis- 
clbsed to him and indeed all the information which is. 
relevant to the inquiry. If a police officer is to labour 
under the apprehension that later on he would be called



upon to substantiate the truth of the allegations made 
by him in his report, it would be almost impossible for beni 
him to make any report at' all. He is merely to collect peasad 
information during the course of investigation and is 
not the Judge of its truth, and is to report on the basis
of the impression formed by him whether or not the

1 . . ,  , 1 1 -  1 • Sulaim<in,complaint is true; and he must record his own conclusion q j _ 

based on the inquiry made by him.
It cannot be doubted that the proceedings before a 

Magistrate under chapter XVI are judicial proceedings 
within the meaning of section 4(l)(m) of the Code of 
Criminal Procedure in which evidence may be legally 
taken on oath. Indeed, as already pointed out, it is 
the duty of the Magistrate to examine the complainant 
on oath before he proceeds further. For the absolute 
privilege, it is not necessary that the statement made 
should itself have been made on oath, so long as it is a 
part of the judicial proceeding, particularly if it is a 
report made under orders of the court. When a police 
officer is ordered by the Magistrate to make an inquiry 
or investigation, he is bound to report stating all the 
facts that have come to his information, and it would be 
improper on his part to conceal any facts from the know
ledge of the Magistrate simply because he has a fear that 
if called upon he may not be able to prove the truth of 
such facts in a court of law.

It also seems to me that a report made by a police 
officer to his superior officer under the orders of the 
latter, with a view to the same being forwarded to the 
Magistrate, is an official communication made by one 
official to another in the discharge of his duty. The 
Superintendent of Police had galled upon the circle in
spector to make an investigation and to report, and the 
circle inspector had no option but to submit a report to 
the Superintendent of Pohce. The category “communi
cations relating to state matters ” is not confined to cases 
where Secretaries of State or Under-Secretaries of State 
are communicating with one another. In India state

ALL ALLAHABAD SERIES 401



malters iinist iiiean piil)l:ic matters, particularly matters 
connected with tJie administration of iiistice, and a state

Mauho , . ,

riiABAjj ollicer must include a public officer whose duty it is to
W'Ajii) Ai.i inquiries and investigations into allegations of 

c o iii ii i is s io n  of criminal offences. 'I’he report that was 
, . made in this case was not a vokintary act done by the
rj.j. circle inspector on his own initiative, but was one which

had been ordered from him and which it was his bounden 
duty to make. If such reports are not to be given an 
absolute privilege, there would be a great danger o f  

police officers being deterred by personal fear from mak
ing a complete disclosure of the information they are 
able to collect during an inquiry. I therefore agree 
that there was an absolute privilege in making this report 
to the Magistrate through the Superintendent of Police, 
which had been ordered under section 202 of the Code 
o f  Criminal Procedure,

B y  t h e  C o u r t  : — T h e  a p p ea l is d ism iss e d  and th e  

c ro ss-o b je c tio n  is  allom^'ed a n d  th e  su it  is d ism isse d . T h e  

p la in t if f  w i l l  p a y  th e  co sts  o f  t lie  d e fe n d a n t  th r o u g h o u t  

a n d  w i l l  b e a r  h is  o w n  costs.
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