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APPELLATE CRIMINAL.

Defore Mr. Justice O’ Kinealy and Mv. Justice Banerjee.
QUEEN-EMPRESS ». KADER NASYER SHAH. *
Penul Code (Act XLV of 1860), scction 84— Unsoundness of mind— Criminal
Liability—Legal test of.

A person subject Lo insane mpulses, bul whose cognitive facullics appear
to be unimpaired, is not by virtue of scction 84 of the Indisn Penal Codo
excmpt from criminal liability,

Semble.—TIn oxtreme cases it iy difficult to say that the cognitive faculiies
arc not allccted whon the will and the emotions ave aflected. It may there-
fore be said {hatunder the provisions of section 84 of the Ponal Code excmp-
tion from criminal lizbility by reason of unsoundness of mind exiends as
well lo cases whero insanity affects the offcuder’s will and cmolions as to
thoro where it nflecls his cognitive faculties,

Queen-Empress v. Lakshman Dagdu (1), Queen-Empress v, Venkatusams (@),
and Queen-Empress v, Rozai Mio (3), followed.

Ton appellant Kader Nasyor was trled by the Sessions Judge
of Rungpur on a charge of murder for causing the death of a
boy named Abdul. Tu defenco tho plea of insanity was urgod.
It appeared from tho evidenco that since his house was burnt the
aceused neglected house and field work, and {requently complained
of pain in the head and spoke to himself; when the pain was
particularly severe ho did not answer when spoken to ; on one
occasion he was seon eating potsherds ; ho played and went about
with children much more than was to bo expected from a man
of hisage; tho murder was committeld without any sane motive ;
the accused was fond of the boy and he had no quarrel with the
father of tho boy ; whon the onquiry, preliminary to the com-
mitment, wag taken up, he was found not to be iu a fif state
of mind to bo able to make his defence, and the enquiry was not
resumed until somowhat more than a year after. Onthe other
hand, the accused obgerved some gecrecy in committing the
murder; he fried to conceal the corpse and hid himself in a,

# Qriminal Appeal No. 167 of 18906,

(1) L L. B., 10 Bom., 512. @) L L. R, 12 Mad., 459,
(® I, L. R, 22 Cale., 817,
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jungle ; his recolloction of the act was full and clear. The
two assessors were for acquitting the accused on the ground of
unsoundness of mind. The Sessions Judge disagreeing with them
convicted him of murder and sentenced him to traunsportation
for life.

Babu Hem Chunder Milter for the appellant.

Mr. Leith (Ofy. Deputy Legal Remembrancer) for the Crown.

The judgment of the High Court (O’KrsmaLy and Bannrazg,
JJ.) is as follows :—

The appellant, Kader Nasyer, was tried before the Scssions
Court of Rungpur on a charge of murder for eausing the death
of a boy named Abdul, uged about eight yoars. IHis plea was
that he “was mad when he strangled the hoy.” The two asses-
sors werce both for acquitting him on the ground of unsoundness of
mind, but the learned Sessions Judge disagreoing with them has
convicted him of murder and sentenced him under scction 802 of
the Indian Penal Code to transportation for life.

Two questions arise for determination in this appeal : First,
whether the appellant killed the boy ; and, second, whether, if he
did so, he is guilty of mnrder, or is entittled to be acquitted on the
ground of nnsounduess of mind.

The evidence for the prosecution consists of the depositions of
Jalad Mahomed, the father of the boy Abdul, Kakum and Khan-
ullah, two neighbours, and Gopal Chunder Chowdhury, the Police
Head Constable, examined before the Sessions Court, of two depo-
sitions of the Oivil Surgeon examined in the course of the prelimi-
nary enquiry and of the statemonts of the accused. The two
depositions of the Civil Surgeon should be left out of considora~
tion, as one of them was taken whon the accused, as the commit-
ting Magistrate’s remarks go to show, was nofin a fit stato of
mind to bo able to malke his defence, or to oross-examine witnesses,
and the other was taken by commission and not in the presence of
the accused, as required by section 509 of the Code of Criminal
Procedure which makes depositions of medical witnesses taken
before the committing Magistrate admissible at the Sessions trial,
Jalad, the father of the boy Abdul, says that he left his son in his
house in company with the aceysed in the morning, when he went
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to his zemindur’s culehery on businoss 5 that on his return home
late in the altecrnoon he did not find cithor the boy or the accused ;
and that on making a scarch he found the dead body of the boy
in a deserted houso not [ar from his own, and the next day he
found the accused hiding himselfin a jungle at a short distance.
The witness Kakum says that on the day of the oceurrenco he
saw the aceused carrying a dead body in hisarms in the direction
of the deserted houso, in which the corpse was subsequently dis-
covered. The witnesses, Khanullah and Gopal Chunder, depose to
what transpived in the comrso of the polico investigation ; and ag
nothing of importance oceurred in the course of that investigation,
wo necd not refer to their evidenco in detail.

For the defence three neighbours were oxamined. Their ovi-
dence docs not touch the question as to who killed the child, and
it is dirceted only towards showing that the aceused had boon in an
unsound state of mind for somo months proceding the oceurrenco ;
it being suggested that his unsoundnoess of mind was tho result of
he shock roceived by him from the destruction of his house and
property by fire.

Tho evidence of the witnesses oxaminod before the Sossions

Jourt taken with the two statements of the accused bofore the
committing Magistrato, in one of which ho stated that he had a
feoling in his head and ho killed the child by pressinghig
throat, and in the other, that he was in a stale of insanity and
did not know what he did, and taken alse with his plea bofore the
Bessions Court, goes clearly to show that tho aceused caused the death
of the boy Abdul ; and so the first of tho two questions stated above
must bo answered in the affirmative,

The answer to the sreond question, however, is not equally
eagy. Itisno doubt clear from tho evidence that the accused
had been suffering from mental derangement for some months -
previous to tho date of the occurrence and since the destruction
of his house and property by firo ; that on one occasion he was

1

seen eating potsherds; and that he often «ruplii:-1 of v'n
in the head. It also appears that whon the . .::irv pielimivas
fo the commitment was taken up, he was found not to be in a fit -
state of mind to be able to make his defence ; and the enquiry .

was not resumed, until somewhat more than a year after whou
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he was pronounced fit to bo able to _take his trial.  The murder, 1896

moreover, was” commltted without any app;uent sarie motive. QUEEN-
The evidence shows that the accused was fgnd of the boy, and he Eurnuss
had no quarrel with the boy’s father. On fthe other hand, how- Kfﬁmg
ever, it must be borne in mind that the acensed observed some sts;;m
secrecy in committing the murder. He tried**o conceal the '

corpse, and he hid himself in a jungle.

Avre the circumstances then sufficient to exemptthe  ssed from
responsibility for the crime ? The act done by him, n. 's he i3
shown to be exempted from criminal responsibility, is ewidently
murder, and it lies upon the accused under section 105 of the
Evidence Act to show that he is exempted from criminal regpon-
sibility by reason of nunsoundness of mind. It must also be borne
in mind that it is not every form of unsoundness of mind that
would exempt one from criminal responsibility.

The law on the subject is that laid down in section 84 of
the Indian Penal Code which enacts that “ nothing is an offence
which is done by a person who at the time of doing it by reason
of unsoundness of mind is incapable of knowing the nature of
the act, or that he is doing what is either wrong or contrary to
law.”  This provision of our law, which is in substance the same
as that laid down in the answors of the Judges to the questions
put to them by the House of Lords in MeNaghten’s case
shows that it is only unsoundness of mind which materially im-
pairs the cognitive faculties of the mind that can form a ground
of exemption from eriminal responsibility, the natme ap~
extent of the unsoundness of mind reqmredbP Swanh ”
make the offender incapable of knowing ~
or that he is doing what ig wrong or contr
of unsoundness of mind of this descuy,t
these : A person strikes another~ind in
insane delusion thinks he is breaking a
not know the nature of tho act. Or he ma;
an insane delusion that he is saving I
ing hm to heaven. Here heis incapabl
of insanity that he is doing what is »
may/ under ingane delusion believe »
kill§ to be a man that was going i
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cage, by reagon of his insane delusion, he is incapablo of knowing
that ho is doing what is contrary to thelaw of the land.

We learn, however, {rom medical and legal authorities who
have considered the subjoet of responsibility in mental disease
(sec Maudsley’s Responsibility in Mental Disease, Ch. LI, Bueiknill
and Tuke’s l?‘s”ﬁ}lo]ogical Medieine, p. 269, and Stephen’s History
of ﬂm:(h‘inﬁ' Jaw of England, Vol. 11, ¢h. X1X) that insanity
affocts no~ .y tho cognitive [aculties of the mind whieh guide
our ac  .i, bub also our emolions which prompt our actions,
and the will by which our actions are performed. If may he
that ouv law, like tho law of England, limits non-liability only
to those cascs in which insanity affects the cognitive facalties ;
hecuige it is thou ght that those are the cases to which the exemp-
tion rightly applies, and the ecases, in which insanity affects only
the emotions and the will, subjecling the offender to impulses,
whilst it leaves the cognitive faculiies unimpaired, have heen left
outside tho exception, hecause it has beon thonght that the ohjech
of the eriminal law is to make people control their insane as well
ag thoir sane impulses, or to use the words of Lord Jusiico
Bramwellin Reg v. Tumphreys (1) (sce Taylor’s Manual of Medical
Jurisprudence, 10th Bdition, p. 745) “to guard against mischievous
propensities and homicidul impulses.”  Whethor this is the
proper view to take of the matter, or whother the exemp-
tion ought. to be extended as well to the eases in which insanity
affects the omotions and will as to thoso in which it affects the
coonitive faculties, i3 a question which it {s nobt for wushere to

Ther~ are no doubt ominent authorities who are in
“he oxemption bo those eases, bub our duty is
i we find it. It might be said of our law
f the law of England by Sir J. Stephen
(ninal Law of Bogland, Vol. II, ¢h XIX,
st Hm‘“lm“ﬁl\fb@i tho gxemptibﬁ?f;
smiby affocts the offender’s will and emo-
il afleats his  coguitive faculties, Dbecause
“ons are affected by the offender being sub-
1 1s difficult to say that his cognitive Mout- -
{reme cases thab may be truoe ; but wisare”
viow as genorally correct that a pelson”
Finuelly, 200, |
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is entitled to exemption from criminal liability under our law in
cases in which it is only shown that he is subject to insane
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impulses, notwithstanding that it may appear clear that his cogni- Dapruss

tive faculbies, so far as we can judge fromhis acts and words, are
left unimpaived. To take such a view as this wonld be to go
against the plain langnage of section 84 of the Indian Penal
Code, and the reccived interpretation of that section. See Lhe cases
of Queen-Empress v. Lakshman Dagdu (1), Queen-Empress v.
Venkatasami (2) and Queen-Empressv. Razai Mia (3).

Applying then the law as we understand it to the facts of this
¢age, wo must say wo are unable to hold that it has been shown
that the accused, attho timeche killedthe child, was, by reason
of unsoundnoss of mind, incapable of knowing the nature of his
act, or that he was doing what was either wrong or contrary to
law, The circumstances nttending the murcder go to show that
he could not have been devoid of sueh knowledge, though thay
go to show that he must at that timo have been suffering from
montal derangemont of some sort. We must therefore dismiss
the appeal and confirm the conviction for murder and the sontence

of transportation for life which is the only sentence besides the

sontence of death which the law presoribos for that offence. Butb
at the same time wo think wo ought to take the course that the
Bombay High Court took in tho case just cited, Queen-Empress v.
Lakshman Dagdu, which was somewhat similar to this; and we
accordingly dircct that the proceedings be forwarded to His
Honour the Licutonant-Governor with a copy of our judgment
and our recommendation that the ecase may be dealt with by the
local Government under section 401 of the Code of Criminat
Procadure in such manner asitthinks it. We make no speeial
recommendation as to how the prisoner should be dealt with ; but
wo deem it rightto observe that, though having regard to the
langnage of seclion 84 of the Indian Penal Code we must hold that
thonczused i< nol entitled to bo aequitted, we think that the murder
was commilied without any apparent sane motive ; that the accused
was at_the time suffering {rom mental derangement of some sort 3
and thatho is therofore entitled to every indulgent consideration.
§. 0, B, ‘
(1) L I R,, 10 Bom., 512. (2) I L. R, 12 Mad, 459,
&) I Ly R, 22 Cele, 817
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