
adequate. The case of pi.s{;oi oi' revolver stands on a 
EMPmoa somewhat diii'erent footing. It is a, dangerous weapon 

bishw.wath and can easily change hands without detection. The
chances o£ a weapon of that kind falling into the hands 
o£ dangeroiis persons are not very remote. In these cir
cumstances, we think that the learned Assistant Sessions 
Judge should have passed a severer sentence than one 
year’s rigorous imprisonment. We think that a sentence 
of two years’ rigorous imjirisonnient will meet the ends 
of justice. Accordingly we enhance the sentence to that 
extent.
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Before Sir Shal! Miiliinntnad Sulainian, Chief Justicc 
(ifid Mr. ]iislifc licnuel

193G SliYAM SDNDAR LAI, and another (Plaintiffs) v . DIN
SHAH AND oTiiKRs (Defendants)*

Transfer of Properly :lcl (IF of 1882), ■•iccl.ions 53A, 10.'̂ — 
Transfer of Property (Amendnmil) Act (XX  of 1929), acc- 
tion 6o(d)-~-Part perfQrmance~:4)pemiion of section re trans
actions prior to its coming into forcr...-Retrospective effect—
Section applicable to leases.

The provisions of .seciioi) 53A of the Transfer of Property 
Act are applicable to a case where the suit is filed al'tcr the 1st 
of April, 19.^0, the dale of eomin,t>’ hilo i)])eral'ioii of shat section, 
although the traii.saction was ellecied that dale.

Section 63 of tlie Transl'ei: of Property (Amendment) Aetj 
1929, prevented only certain spechied sections of the Act from 
having a retrospective effect; and as regards the other sections 
the provision amounted to this that: where the transaction had 
taken place before the 1st of April, 1930, and an action in 
respect of it was actually pending on that date, t:liese sections 
would not affect the rights of parties in such litigation. I t 
followed that the legislature intended that where no such 
action was pending on the 1st of April, 1930, the provisions of 
these sections would be applicable even though the transactions 
came into existence prior to that date.

*Appeal No, 52 of 1955, under section 10 of tile Letters Patient.



Section 53A of the Transfer of Property Act creates a  bar 1936

against tlie transferor’s enforcing- against the transferee any 
right in respect of the property, wlien possession has been Suotar

delivered, on the sole ground that there was no registered docu- 
iment. This bar came into existence by operation of law on din Shah 

the 1st of April, 1930; and, except in cases where a litigation 
in respect of the transaction was already pending on that date, 
the transferee in possession acquired on that date an absolute 
protection under that section and could resist a suit subse- 
c|uently filed. Froni this point of view it could be said that, in 
■doing so, he 'would not be seeking to give the section a re
trospective effect but would really be claiming protection under 
the section Tvith effect from die Lst of April, 1930, the date on 
which it came into force.

Section 53A of the Transfer of Property Act is applicable to 
leases as well as to sales. AUhough section 105 defines a lease 
.as a transfer of a right to enjoy immovable property and does 
not speak of a transfer of an interest in sudi property, it is 
clear from a consideration of other sections of the Act that a 
lease is treated as a transfer of an interest in immovable pro
perty. The transfer of immovable property contemplated by 
section 53A includes, therefore, a transfer by lease.

Messrs. Shiva Prasad Sinha and Shankar Sakai Verm(h 
for the appellants.

Mr. G. S. Pathak, for the respondents.
SuLAiMAN, C.J., and B e n n e t ,  J.:—This is a plaintiffs' 

appeal arising out of a suit brought for ejectment of the 
defendants from certain plots. The defendants pleaded 
that there was a patta or lease of the plots in dispute, 
with power to the defendants and their heirs to plant 
:grove and construct buildings., The Assistant Collector 
dismissed the suit. An appeal was preferred to the 
District Judge, who would have heard the appeal even 
if the suit had been filed in the Miinsif’s court, and who 
was therefore competent under section 269 of the 
Tenancy Act to dispose of the appeal if the whole matter 
was before him. He upheld the decree of the trial 
Court. On appeal a learned Judge of this Court has 
come to the conclusion that the plaintiffs must fail 

l)ecause of the provisions of section 53A of the Ti insfer 
o f Property Act which has a retrospeGtive effect
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I)IS Shah

ifisfi Now before the addition of this section it was held by
Shy.oi ~ a Full Bench of diis Court, in Ram Gopal v. Tuhht

Ram (1). that the doctrine of ],)art performance, applied
in England, had no force in India. Later their Lord
ships of the Privy Council. i;i l:he case of Pir Bakhsh v. 
Mahomed Tahar (2), laid cown that the doctrine of 
part perl'ormance Tvoiild riDt a,j)|.)ly to a, case where an 
action had conrmenccd before tlie enactment of section 
53A. At page ('>59 drcir I,ordshi])s rioted that the view 
exptrĉ ssed in iJial: case mrisl: be understood tx) be referable' 
to the slate oi’ l:hc law 1)e('ore t.he })artia.l importation into 
il: of the Engli.sli c([uila1)lc <loctrine of part performance.. 
Obviously seci ion 5:1A could not afl'cct a pending action. 
The learned coinisel foi' the appelhnits has relied on a 
Full ik'uch case of tht' Patna High Court in Rnm 
Krishna JJia v. Juimndmi Jha  (3). But there, too, the; 
action had conirnenced before the enactment of this 
new sectioii whidi was therefore tiot ap])licable, and it 
was on this very ground that the learned Judges distin
guished the Privy Cotuicil ĉ isc aireaiiy quoted above.
A number of otliei' cases liave l)een I'elied upon by the' 
learned counsel for tiu; a|,3pella.nts, fjut; witli the excep
tion of one case tliey are all cases wlurre the sirits were 
pending wlien tlie amendnienl: came into force. Accord
ingly they are not really in point. The solitary case 
which may be said to sui:)port the contention of the 
appellants is the case of Cooverjee Plumber v. Vasant 
Theosophiml Co-operative Hoimng Sodely (4). But 
that was also a case where there was no writing signed’ 
by the contracting parties from xvhich the terms of thê  
transfer could be ascertained. Section 53A was there
fore not applicable. In the course of the judgment the- 
learned Judges, however, observed that as the amounts, 
were paid prior to the 1st of April, 1930, when section- 
53 A came into operation, the section was not applicable. 
These were obsei'vations which were not necessary for

ay (1928) i.L.R.,5rAii„ 79. (2) ( M  I.L.R,, 58 Bom., 650.
(3) (1935) I.L.R., 14 Pat., 672. (4) A.I.R., 1935 Bora., 91.
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1936the purposes o£ the case, and section 63 of Act XX ol:
1929 was apparently not brought to their notice. Shy AM

The case of Gauri Shankar v. Gopal Das (I), decided 
by M ukerji, was also a case where the suit had been 
filed in 1929 before the coming into force of section 53A.
'On the other hand the case oiG ajadhar Misir v. Bechan 
Chamar (2), decided by one of us, is a case directly in 
point where the suit had been filed after the coming 
into operation of section 53A, and it was held that the 
provisions of the section governed the case, although the 
transaction had arisen before the coming into force of 
the section.

In the case of Tota Ram v. Rarn Lai (3|), decided by 
a Full Bench of which one of us was a member, the point 
ŵ as made clear that section 63 of Act XX of 1929 had 
prevented only certain specified sections from having a 
retrospective effect, and therefore by implication it was 
intended that the other sections should have such an 
•effect. As regards the other sections not specified, the 
provision in clause (d) of the section is to the following 
effect: “and nothing in any other provision of this Act 
:shall render invalid or in any way affect anything already 
done before the first day of April, 1930, in any proceed- 
ing pending in a court on that date.” ThfJ provision 
quoted clearly means that so far as the sections other 
than those specified in this section 63 are concerned, 
nothing in them shall render invalid or in any way affect 
anything already done before the first day of April, 1930, 
wdien any action is pending on that date; that is to say, 
where the transaction had taken place befoi'e the 1st of 
April, 1930, and an action in respect of it is actualiy 
pending on that date, tlie new sections would not affect 
the rights of parties in such litigation. It follows that 
the legislature intended that where no such action ŵ as 
■pending on the 1st of April, 1930, then the provisions 
•of these sections would be applicable even though the 
transactions came into existence prior to that date

/I) AJ.R., 1934 A ll, 70L : (2) A X R ,: 19M .All:,; :768.
■ : : (?1) (1932): L L .R ./K  All.-f 897.:



193C Now section 53A merely creates a bar against the
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T a r lir '  transferor from eiifordiig against the transferee any right 
in respect of the propert}', when possession has been, 
delivered, on tlie sole ground, that there was no registered 
document. There is no reason why this bar shonld not 
come into existence by operation of law on the 1st of 
April, 1930, when no litigation in respect of it was. 
pending and tlie defendant was i,n possession. There- 
aiter the defendant had an, :ibsolnte protection under 
this section and he can resist a suit subsequently filed,, 
on the ground of liaviiig acquired ;ui absolute right undei 
this section on the 1st of ,April, 19'iO. From this point 
of view it may even l)c said tlrat, lie is not seeking to give 
a retrospcctiv'c effect to section 5‘5A, but is really claim
ing protection under tliat scction with effect fro,m the 
1st of April, 19;)0, the date on which it came into effect.

The only point thai: remains for consideration is 
whether section 53A is applicable to leases also. No' 
doubt section 105 defines a lease as a transfer of a right 
to enjoy such property and does not speak of a transfer 
of an interest in sucli jjroperty. But section 108(/)' 
speaks of t:h,e lessee t,ransferring tlû  whole or any part 
of his interest in the property. Similarly section lll(fl)' 
and (e) refer to the interest of the lessee and the lessee 
yielding up his interest. It is also to be noted that 
section 53A has been added in chapter II of the Transfer 
of Property Act whicli contains a general provision 
governing all transfers. Indeed section 117 which makes, 
the provisions of chapter V not applicable to leases for 
agricultural purposes would not take out even such 
leases from the operation of the provisions in chapter II. 
Several sections in  th is chapter show th a t th e  le g is la tu re  
intended that a lease should l)e treated as a transfer of 
pioperty. Section 6(i) prevents a lessee of an estate 
under the management of a Court of Wards from being 
authorised to assign his interest as such lessee. Section
10 specifically mentions a lease as being one of the kinds 
of transfer contemplated in that section. Similarly 
section 12 implies that lease is a: transfer of property.



Illustration (a) to section 25 is of a lease of a farm, and 
so is also the illustration to section 42. If a lease of Shy  AM 
property were not to be regarded as a transfer of property 
within the meaning of chapter II, a considerable difficulty 
would be caused by not applying provisions like those 
in sections 43, 52, etc., to such a transfer. We must 
therefore hold that the transfer of immovable property 
contemplated by section 53A includes a transfer by lease.

We accordingly dismiss this appeal with costs,
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1936

Before Sir Shah Muhammad Sulaiman, Chief Justice,
Mr. Justice IqbaJ Ahmad and Mr. Justice Harries

M A R IA M  B IB I  a n d  a n o t h e r  ( D e fe n d a n ts )  v . A M N A  B IB I

( P l a i n t i f f )  an d  S H A R IF  A H M A D  an d  a n o t h e r  S e p t e m l o

(D efe n d a n t s)*  21

Civil Procedure GoAcy order X X X II, rule 1; schedule II, para
graph I— Reference to arhitration— Agreernent to refer by 
guardian ad litem of minor—Leave not expressly obtained 
and recorded— Reference invalid—Jurisdiction—Aivard void
able by minor—Remedy of minor, procedure— Civil Pro
cedure Code, schedule II, paragraph 15(c)—“ Otherwise in
valid ”— Objection to validity of reference to arhitratlon—
Objection overruled and decree passed in accordance with 
award—Finality, to what extent— Civil Procedure Code, 
section 115—Revision—Decree passed on award— Inherent 
jurisdiction.

Paragraph 1 of the second schedule to the Civil Procedure 
Code is subject to the provisions of order XXXII, rule 7. 
Accordingly, where the next friend or guardian acriiiem  of a 
minor party agrees to join in  a reference to arbitrati on, the leave 
of the court to do so on behalf of the minor must be obtained 
and expressly recorded in the proceedings, in compHance;with 
order XXXII, rule 7.

Such leave must be obtained before the application for an 
order of reference Is m ade; the leave cannot be granted by 
the court after the award has been delivered.

The omission of a next friend or guardian litem, of a 
minor party to a suit to obtain such leave of the court renders

*Civir Revision No. 96 of 1935.


