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THE INDIAN AW REPORTS [1937]

FULL BENCH

Before St Shah Muhanmad Sulaiman, Chief Justice, Mr.
- Justice Rachhpal Singh and My, Justice Allsop

“"’IJ/(’lILI”@T, MUHAMMAD  TAQI KHAN (JupGMENT-DEBTOR) . RAJA
0 RAM axp oTHERS (DECREE-HOLDERS)*

Limitation Act (IX of 1908), article 182(5)—"Final order”
passed on application for execution—= Striking off * execu-
tion on partial satisfaction, whether ¢ final order—Intention
of disposal or suspension—Revival or fresh application—
Limitation Act, sections 19, 21—Acknowledgment by some
of the heirs of a mortgagor—Co-heivs whether affecied
thereby.

Whether an order passed in an execution case is or is not a
“final order” within the meaning of article 182(5) of the
Limitation Act depends upon whether the court intended by
that order to terminate and dispose of the execution matter
which was pending before it, or intended merely to shelve or
suspend the matter for the time being and it would be taken np
later on by the court itself suo motu or at the instance of the
decrce-holder. The actual words of the order would not always
be conclusive, e.g. the words “execution struck off” may be
amhiguoug and inconclusive ; but if in view of all the circun-
stances and the language of the order an intention to terminate
and dispose of the matter can he inferved, then the order is a
final order. Tor this purpose it is immaterial whether the order
was irregular or cven legal i if the cowt intended thereby to
dispose of the matter altogether it is a “final order” for the
computation of limitation according to article 182(5), and a
subsequent -application by the decree-holder must he regarded
as a fresh application for the purpose of limitation and not as
an application to revive the original exceution case which is
no longer pending.

The words “ final order ” in article 182(5) of the Limitation
Act are not used in the sense of an erder which must finally
adjudicate upon the rights of the pavties and dispose of the
application on its merits.

Where, upon a report reccived from the sale officer, the
execution court passed the following order, “The decree-
holders having reccived Rs.300 have granted two months time ;

*Second Appeal No. 22-of 1984, from a-decree of Gauri Prasad, District
Judge of Farrokhabad, dated the 6th of October, 1988, confirming a decree
of Muhammad Taqi Khan, Subordinate Judge of Farrkhabad, dated the
8th of December, 1982.
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execution case struck off for partial satisfaction of the decree;

costs on judgment-debtors ”, it was held that although the order
striking off the case might be irregular, the order coupled with
the order for payment of the costs clearly indicated that the
court intended to dispose of the matter finally, and it was a
*“ final order”.

Section 19 of the Limitation Act obviously requires that
there should be a written acknowledgment signed by the per-
sons against whom the right is claimed ; and it is impossible,
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on the language of that section, to hold that limitation is -

saved, by reason of an acknowledgment signed by one debtor,
even as against another co-debtor when there is no acknow-
ledgment signed by the latter. Further, there is the specific
provision in section 21 of the Act that one of several joint con-
tractors cannot be chargeable under section 19 by reason only
of an acknowledgment signed by the other or others of them.
Co-mortgagors come within the scope of the words “ joint.
contractors ”,

In this respect, it makes no difference whether the co-
mortgagors are the original mortgagors themselves, or whether
they or some of them are the heirs or transferees of the original
mortgagors. If, at the time when the acknowledgment in
question is made, the relation of joint contractors exists
between the persons who are liable, then it is immaterial
whether they are the original contractors or whether they are
their legal representatives.

Roshan Lal v. Kanhaiye Lal (1), and Ibrehim v. Jagdish
Prasaq (2), overruled.

Dr. K. N. Katju, Messts. F. Owen O’Neill, Kaleem
fafri and Shah Jamil Alam, for the appellant.

Messrs. Jagdish Swarup and Babu Ram Avasthi, for
the respondents.

Svraman, C.J., RacuupAL SiveH and - ALLSOp,
T].:—The following two questions have been referred
to this Full Bench for answers:

1. Whether an order passed in the following terms
without notice to the parties, namely “Execution struck
off for partial satisfaction of the decree; costs on the
judgment-debtors”, is to be construed only as a provi-
sional order suspending the application for execution,
or as a “final order passed on an application made”, as

(1) (918) TLR., 41 AlL, 1L (@ ATR., 197 Al 209
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referred to in clause (5) of article 182 of the Limitation
Act.

2. Whether an acknowledgment of liability by
some only of the heirs of a mortgagor, against whom a
decree for sale on the basis of a mortgage has been
passed, operates to save limitation as against the other
heirs of the mortgagor as well as against the makers of
the acknowledgment.

In this case a mortgage decree for sale was put in
execution in 928 against several judgment-debtors
who were the heirs of the original mortgagor.  The
property was noun-ancestral, but was assessed to Govern-
ment revenue; and so the executing court directed the
Collector to sell the property. The Collector as the
sale officer had fised the 20th of June, 1928, for sale,
when Rs.800 appear to have been paid by the judg-
ment-debtors to the decree-holders, who allowed two
months’ further time to the judgment-debtors for the
payment of the balance. The sale officer accordingly
postponed the sale, fixing the 20th of August, 1928, for
the sale of the property, and sent a report to the execu-
tion court to that effect. No notices were issued by the
execution court to the parties concerned, but on receipt
of the report of the sale officer the court on the 6th of
July, 1928, passed the following order: “The case has
come on for hearing today; the decree-holders having
received Rs.300 have granted two months time. . . .
Execution case struck off for partial satisfaction of the
decree.  Costs on judgment-debtors.”  The parties
had apparently no knowledge of that order at that
time; indeed, not perhaps (il the 11th of August, when
part of the morigaged property was privately sold by
the judgment-debtors to the decree-holders, leaving in
their hands a sum of money for part satisfaction of the
decrce. On the 20th of August, 1928, the parties
appeared before the sale officer, and it is an admitted
fact that no sale took place on that date. It is not
necessary at this stage to consider whether the parties
agreed to a further adjournment or not. The fact,
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however, is that no further report was sent to the
execution court by the sale officer that he had
adjourned the sale for a further period, and no sale
in fact. took place.

The present application for execution was filed on
the 25th of August, 1931, shortly after the expiry of
three years from the date of the order of the execution
court, dated the 6th of July, 1928. On behalf of the
decree-holders it was contended that the aforesaid order
was not a final order and the execution case still
remained pending in the court of the Subordinate
Judge and can be revived, and that accordingly limita-
tion does not come in their way.  On behalf of the
judgment-debtors it was contended that this order was
a fnal order passed by the execution court and the
present application must be treated as a fresh applica-
tion for execution and was therefore barred by time.
The second question raised in the case related to an
acknowledgment of liability made by some of the
heirs of the original mortgagor and not the others. The
decree-holders’ contention is that the acknowledgment
by some of the judgment-debtors saves limitation
against all, whereas the judgment-debtors who had not
made the acknowledgment contend that the acknow-
ledgment is of no avail as against then.

The question whether an execution case s still pend-
ing and has not been terminated must depend on an
interpretation of the order passed by the court and the
inference to be drawn as to the court’s intention.« If
the court intends that the matter should be shelved
for the time being or the record be merely consigned
to the record room and be taken up later on by the
court itself suo motw or at the instance of the decree-
holders, then obviously the case is still pending and is
in a state of suspended animation. On being
reminded that the case has not been disposed of, the
court can at any later moment take it up and deal with
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it. On the other hand, if the execution court had

intended to finish the matter which was pending before
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it and to dispose of it, then it scems quite immaterial
whether the court proceeded strictly according to the
procedure Iaid down in the Code or whether it acted
nregularly or even illegally. So long-as the order is not
set aside on appeal or in revision, the order must be
regarded as one which has disposed. of the execution
proceeding, and therefore it cannot be considered that
the proceeding is still pending and can be revived at
any time by either ol the parties.

When the Limitation Act of 1877 was in force there
was no provision for the exclusion of the period during
which an execution proceeding was suspended on ac-
count of any injunction issued by another court or on
account of any stay order passed by an appellate court.
In many cases where such orders had been issued. the
courts held that the mere fact that the execution case
had been struck off by the subordinate court did not
amount (o a termination of the proceeding, which
could therefore be revived after the stay order or
injunction was  discharged.  This difficulty was to
some extent cured by the amendment of section 15 of
the Limitation Act in 1908 when o special  provi-
sion was made to meet it. But cven then cases arose
where an execution case had been pending for more
than three years and then owing to some unfortunate
circumstance the execution case was struck off and the
decree-holders had to apply within three years of the last
date of applying in accordance with the law or taking
steps according to law.  In several cases it was held by
the courts in India that where the intention of the
court was not to terminate the proceeding the matter
could still be revived and there was no need for {iling
a fresh application. Under the amendment of article
182 as made by Act IX of 1927 the decrec-holder has
now three years from the date of the final order passed
in his application and he is not bound to come in
within three years of the date of the original applica-
tion made according to law or of the last step taken

in aid of execution. It follows that if there is due
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-diligence the decree-holder would, in the ordinary
course during the period of three years after the last
order, come to know that the execution case is no
longer pending, and he would not be in the same unfor-

tunate position as he would have been under the un-
amended article if the case, after having remained
pending for more than three years, had been struck off
or dismissed on account of some unfortunate civcum-
siance. '

It seems to us that the actual words used by the court
would not always be conclusive. Certainly the words
“struck off” are an ambiguous expression and would
not show conclusively cither that the conrt intended to
keep alive the matter or intended to dispose of it
finally.  In the case of Puddemonee Dossce v. Roy
Muthooraneth Chowdhry (1), their Lordships of the
Privy Council observed: “The reported cases suffici-
ently show that in India the striking an execution pro-
ceeding off the file is an act which may admit of
different . interpretations according to the circumstan-
ces under which it is done, and accordingly their Lord-
ships do not desire to lay down any general rule which
would govern all cases of that kind.”

‘In the case of Dhonkal Singh v. Phakkar Singh (2),
the question that arose for consideration was not one
of limitation but one of res judicata, namely whether the
order striking off a previous application amounted to an
adjudication of the rights of the patties so as to be a
complete bar against a fresh application. It was ac-
cordingly held that where the court has not adjudicated
upon the rights of the parties or has not held that the
application for some reason or other is not maintain-
able, there would be no such bar and a fresh applica-
tion can be filed.

In the case of Ra‘ttanjz' v. Hari Hao" Dat Dube (3),
there had apparently been a stay order passed by the
District judge which was in force when the Subordi-

nate Judge “struck off: the case” but maintained the

(h (1878) 12 Beng. LR., 411422). (2 (IEQS)ILR 15 All, 8.
(%) (1895) LL.R., 17 All,
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attachment.  The Bench came o the conclusion that
that was a case of a4 mere adjournment of the proceed-
tngs and not ol a tinal disposal of the execution applica-
{1001,

Their Lordships of the Privy Council in the case of
Quamarud-din Alonad v, Jawahir Lal (1) had to consider
a case where on the 29th of November, 1889, an order
had been made by the execution court to the effect that
the property to be sold heing ancestral the case should be
struck oft the file and the papers transferred to the court
of the Collector for the completion of the sale proceed-
ings. Later on there was some default on the part of the
decrec-holder in not depositing Re.l within the time
allowed on account of the order for sale by auction and
the court ordered that in default of the prosecution on
the part of the decrec-holder the record be not sent to the
Collector’s court for taking the sale proceedings. So far
as the first order was concerned, it was obviously not a
case of dismissal of the execution case because the order
directed that the papers should be transferred to the
Collector for the completion of the sale proceedings. So
far as the second order was concerned it had merely
directed that the record be not sent to the Collector for
taking the sale proceedings because the decrec-holder had
not deposited Re.]. In those circumstances their Lord-
ships ruled that there had been no final disposal of the
application, which must therefore be deemed to be siill
pending.

In Prem Navain v. Ganga Ram (2), decided by a Bench
of which one of us was a member, before the execution
court there had been a compromise arrived at between
the parties that the execution proceedings should remain
pending and that the application for execution should
not be struck off.  The matter therefore had to be taken
up again after the expiry of three months which had
been allowed to the judgment-debtors to pay up
the amount. = The court ordered that “the execution

(1) (1905) L.L.R., 27 All,, 334. (2) [1081] ALJ., 43t
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case be struck off for the present without payment being

entered; the costs to be borne by the judgment-debtors.”
It was held that on a proper interpretation of the order
the court did not intend to dispose of the execution
matter finally, but merely shelved it for the time being
as a temporary measure. 1he words “for the present”
were particularly emphasised in support of the view that
was taken in that case.

The Full Bench case of Chhattay Singlh v. Kamal
Singh (1) was a case where the execution had been trang
ferred by the execution court to the Collector as the
property was the ancestral property of the judgment-
debtors.  On account of a stay order or rather injunc-
tion obtained in another declaratory suit the proceed-
mngs before the Collector were stayed. The Collector
considered that on the date fixed no steps were taken to
prosecute the case and directed that the papers were to
be returned to the court of the Subordinate Judge. When
the papers arrived at the office of the Subordinate Judge,
he ordered that the application for execution should be
struck off the list of pending applications, that a note
to this effect should be recorded in the appropriate regis-
ter and that an entry should further be made in the
register of decided cases. These orders were admittedly
passed upon the statement or the opinion of the Col-
lector that the decree-holders were taking no steps to pro-
secute the execution proceedings. It was held by the
Full Bench that, in the circumstances of the case, by the
mere fact that the papers had been returned by the
Collector and an order striking off the case and consign-
ing the record to the record room was made, the matter
had not been finally disposed of and the matter would be
revived on showing to the court that the proceedings
had been held up on account of the injunction that had
been issued previously. -

In all these cases the question for consideration was
whether 1 view of all the circumstances and the langu-
~age of the order in question there was an intention to

(1) (1926) LL.R., 49 AlL, 276. '
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dispose of the maiter finally or whether the matter was
merely suspended temporarily.

In the present case what appavently happened was
that the decree-holders and the judgment-debtors entered
into an arrangement between themsclves under which
on payment of a part of the amount due, namely Rs.300.
the decree-holders agreed not to execute the decree and
not to proceed with the sale for a period of two months
during which the judgment-debtors might be able to
raise the money and satisfy the decree.  Indeed they
took some steps to execute a sale deed in favour of the
decree-holders in part satisfaction of the decretal
amount. When the sale officer informed the execution
court of this arrangement the court considered that it
could no longer go on with the execution case and
ordered that the execution case be struck off; the judg-
ment-debtors to pay costs. It may be that the order
was wholly irregular and that in fairness to the parties
the court should have inquired from them or their
pleaders as to the exact state of affairs. It may also be
that the order heing either irregular or illegal could
have heen set aside on appeal or even, in a fit case, set
aside on revision.  But we think that the execution
court did not intend to keep the matter pending on its
own file so that it might in future be revived on the
application of either party.  The Bench who have
referred this case themselves came to the conclusion
that there could be no real doubt that the Ilearned
Subordinate Judge, who passed the order for costs in
this case, intended finally to dispose of the proceedings
which were before him. As the order striking off the
case was coupled with an order for payment of costs by
the judgment-debtors to the decree-holders, it was clear
that the Subordinate Judge intended to dispose of the

- matter so far as he himself was concerned.

It has been contended on behalf of the respondents
that the words “final order” in the amended article 182,
clause (5) must mean an order which finally adjudicated



ALL. ALLAHABAD SERIES 281

upon the rights of the parties and disposed of the _ 9%

application for execution on its merits. The words %{Ef“fi”iﬁ;
“final order” have been used in article 182(2) of the "
Limitation Act also. Their Lordships of the Privy ™7 T
Council in Abdulle Asghar Ali v. Ganesh Das Vig (1),
have laid down that those words include the order passed
on appeal which is final between the parties. ~We
are unable to hold that the words “final order” must
mean the order which finally adjudicates upon the rights
of the decree-holder on the one hand and the rights
of the judgment-debtor on the other. If that were the
meaning, then it may in some cases work hardship on
the decree-holders themselves. In the absence of any
such order, time would still begin to run from the date
of the last application made in accordance with the law
or step taken in aid of execution, whereas the amended
clause (5) appears to have been intended to give to the
decree-holder a fresh start from the date when the last
execution matter or proceeding terminated.  Again
there may be cases where the decrceholder may
himself not like to go on with the application and may
get it dismissed. It would be too much to hold that in
such a case, as there has been no proper adjudication
upon the rights of the parties, he cannot have a fresh
start for purposes of limitation.  Again, the application
may be dismissed on account of want of prosecution or
default or for some other reason. In all such cases the
execution proceeding must be deemed to have terminat-
ed and the order passed thereon a final order, though
there has been really no adjudication upon the rights of
the parties and the matter can be re-agitated on .a fresh
application being made to the execution court. ~ We
think that where the court intends to dispose of ~the
matter completely and no longer keep it pending on
its file, and does not merely suspend the execution or
consign the record to the record room for the time being,
the order must be deemed to be a final order which
(1) [1938] A.L.J., 289.
19 ap
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s will give a fresh start for purposes of limitation, and
P —— that the proceeding not heing pending, there would in
Taqr Kmay suich a case be no question of revival. Tt is unfortunate
Rasa - R that in spite of the fact that the use of ambiguows words

like “struck off” has been condemned [rom time to time,
courts below are in the habit of using such expressions.
We may also point out that it has been emphasised by
the Full Bench in Gobardhan Das v. Daw Dayal {1}, that
the execution courts should not allow execution pro-
ceedings to remain pending in another court by enter-
taining a compromise for payments in instalments
spread over a long peviod and that they should proceed
with the execution and see that the proceedings are
expedited. Adjournments ol procecdings for unavoid-
able reasons stand on a different footing.

The second question is a much simpler one.  No
doubt there has been some conflict of opinion even in
this Court on the question whether the payment made
by one of the persons jointly liable would save limita-
tien as against all such debtors.  In Roshan Lal v.
Kanhaiya Lal (2)., and Ihrahim v. Jagdish Prasad (3), it
was definitely held by two Benches of this Court that
the payment made by one ol the debtors would save
limitation under section 20 of the Limitation Act as
against all other persons who were jointly liable with
him. - The cases were decided on the basis of certain
English rulings and some cases of other High Courts.
Unfortunately the attention of the Benches was not
drawn by counsel at the Bar o the provisions of section
21 of the Limitation Act. At any rate the provisions
of that section were not at all considered and the views
were expressed on an interpretation of the language
employed in scction 20 only. These cases have heen
followed in Madras and Calcutta, though there are also
judgments holding the other view in those cowrts s
also in Patna and Lahore. It is not necessary  to
Teview these cases.

(1) (1982) LL.R., 54 ALl 78, (2y (1918) LL.R., 41 AlL, 111,
(3 ALR,, 1927 All, 200,
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It seems to us that so far as the question of acknowledg-

1436

ment in writing under section 19 is concerned, even that Muuavman

section by 1Lself is plain enough and does not justify the

Tanz

v,

view that an acknowledgment made by one debtor is®sss

good as against all joint debtors. The section provides
that “an acknowledgment of liability in respect of such
property or right has been made in writing signed by
the party against whom such property or right is
claimed. . . . . . *” The section obviously requires that
there should be a writing signed by the persons against
whom the right is clmmed. It 1s therefore impossible,
on the language of that section, to hold that even though
there may be no writing signed by a joint debtor, limi-
tation 1s saved on account of an acknowledgment made
in writing signed by another debtor.

So far as section 20 stood alone there was certainly
Toom for the view that the payment of a joint debt by

one of joint debtors may amount to a payment of the

debt within the meaning of that section so as to save
limitation as against all the debtors, but the Indian
law 1s in this respect different from the old English
law. We have a specific provision in section 21 of the
Limitation Act which applies to both acknowledgments
under section 19 and to payment of interest and
principal under section 20.  That section provides
that “nothing in the said sections renders one of
several joint contractors, partners, executors, or mort-
gagees chargeable by reason only of a written acknow-
ledgment signed or of a payment made by, or by the
agent of, any other or others of them.” A Full Bench
.of the Madras High Court in Narayana Ayyar v.
Venkataramana Ayyar (1) held that co-mortgagors
-come within the scope of the words “joint contractors”
and that this section is apphmble t0 CO-MOrtgRgors as
‘well.

The learned advocate for the respondent on the

strength of the views expressed in some cases in

(1, (1009) TI.R., 25 Mad., 220,
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1636 Madras and Calcutiz has wiged before us that this
Momaman section would be applicable only to the case where the
T “QLN.KI’““N oviginal parties to the transaction are alive and the
Raa Rew gcknowledgment or payment has been made by one of

them, and that the section has no application to a case
where some transferces have come in or one of them has
died and the acknowledgment or the payment has been
made by one of his heirs. It seems to us that what the
court has to see is the velation which subsists between the

various persons at the time when the acknowledgment is
made or the payment is made, and not the relation which
existed at the time of the original transaction.  If the
respondents” contention were accepted, the result would

be that where A and 5 ave jointly liable to pay a debt, if
B were to make an acknowledgment, 4 would still be pro-

tected; but if B were to (ransfer a part of the property or
if one of B’ heirs were to make an acknowledgment 4

would Jose his protection.  Such a position is in our

opinion untenable. At the time when the acknowledg-

ment is made or the debt is paid the relation of joint

contractors between the persons who are liable exists.

and it matters little whether they are the original con-
tractors or whether they are their legal representatives
for the time being.  If this were nog the corvect inter-

pretation, then when the original partners died and
their heirs became new partners the section would
have no application.  Again on that interpretation

co-mortgagors would on payment of the entire debt lose
their right of contribution or right of subrogation
under the Transfer of Property Act.  We think that
the proper interpretation te put on section 21 is that
if at the time when the acknowledgment is made or the
payment is made there are more than one person in
existence who stand in relationship to cach other as.
joint contractors, partners, executors or mortgagors,.
then the acknowledgment or payment made by one
would save limitation as against that person and would
be of no avail against the others.
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So far as the provisions of section 19 are concerned 193

there is a direct authority of this Court in Gaya Prasad Mossnn
v. Babu Ram (1), decided by a Bench of which one of T
us was a member. In that case it was held that the Rssa  Ran
acknowledgment signed by one co-mortgagor Gaya
Prasad was of no avail to the plaintiff and had the
effect of saving limitation against Gaya Prasad himself,
though not as against his other co-debtors. The obser-
vations made in the case of Gollector of Jaunpur v.
Janna Prasad (2), as well as the case of Abrahem
Servai v. Raphial Muthivian (3) were quoted in
support of that view. The case of Collector of Jaun-
pur v. Jamna Prasad was in fact a case of Muham-
madan co-heirs of the original debtor. In this view
the cases of Roshan Lal v. Kanhaiya Lal (1) and
Ibvalum v. Jagdish Prased (5), are not good law.

Our answer to the first question referred to us is
that the order should be considered as the final order
passed on the application for execution within the
meaning of article 182, clause (5) of the Limitation
Act.

Our answer to the second question is in the negative.

APPELLATE CIVIL

Before Mr. Justice Niamat-ullah and Mr. Justice
Rachhpal Singh

KULSUM BIBI (Osjrctor) v. BASHIR AHMAD AND OTHERS

" 336
(DLCREE-HOLDERS)# 136

Hepfemoer, 15
Muhammadan low—Gift—Hiba-bil-ewaz—Nature of—Gift of =
property by husband and gift of dower by wife—Mutual gifts
and not a sale or exchange—Oral transaction valid—Regis-
tered instrument not necessary.

I a transaction called  “ hiba-bil-ewaz” has all the attri-
butes of a true hiba-bil-ewaz as known to the Mubhammadan

*Tirst Appeal No. 319 ot 1934, from o decree of K. N. Joshi, Submdmatc
Judge of Jhansi, dated the 24th of February, 1934.

(1) (1928) 26 A.L.J., 722 (2) (1929) LL.R., 44 All, 360(367).
"4) (1914) T.L.R., 89 Mad., 288. (i) (1918y LL.R., 41 AlL, 1L
{5y A, IR. . 1027 All., 209



