
per se a ground for winding up, but the cumulative
"henlbŷ  ' effect of the facts .stated above does demonstrate that the
wSS^Co. com pany is insolvent; th a t its affairs have b een  mis-

manao’ed from the very outset; that debts have been Uoeakhpur , .
Electiuo recklessly incurred and never paid; that the machinery

Su p p l y  C o ., . . . , i  r ,  ■ ■ ,
L t d . requisite tor uninterrupted supply oi: electricity has not, 

been provided for; that tlie pi'ovisions of the Companies 
Act as regards the maintenance and publication of true 
balance sheets have been deliberately contravened, and 
the information necessary to keej) the shareholders 
cognizant of tlie true state of affairs has been studiously 
concealed from tlieni a.Il througii. I, therefore, hold 
that tlie petitioner is entitled to succeed. Accordingly 
1 order that the com|)any l)e conijjulsorily wound up.

FiiLi:, ivenc:h

2 2 0  THE INDIAN LAW REPORTS [1 9 3 " ]

Bcl'oir Sir Shah Alnliaiiitnad StiJaiman, Chief Justice, Mr. Justice 
Thom and Mr. Justice Rachhpnl Sinirh

1 9 3 6  HARISH CHANDRA ( j \ i > i > i . i c a n t )  v . KAVINDRA NARAIN
Si'pkiiiher, 7 SINHA AND O T H E R S  (OPI'OSITE-PARTIES)*'

Companies Act (VII of 191 f>), section S5(3)—Director acting 
in contravention of section and beinj^ liable to fine— Whether 
an “ offence ’*— Court jar trial of such offence— W hether 
High Court can take cognizance of and try such offence— 
Companies Act, section —Jurisdiction— Criminal Procedure 
Code, sections 29, ]M —Letters Patent, clauses 16. 17— 
Original Criminal Jurisdiction.

Contraventions of the provisions oi' the Companies 7\ct 
which have been made punishable with line, e.g. section 85(3), 
are “ oifences”.

The High Court has no jurisdiction itself to take cognizance,, 
in the first instance, of any such ofl'ence and to try it and 
impose the fines prescribed by the provisions of the Companies 
Act. If the case was committed to the High Court under 
section 194(1) of the Criminal Procedure Code., or proceed­
ings were started on an application of the Advocate-Generar 
under section 194(2), or were transferred to it under section 
526, then the High Court would have jurisdiction to try the

*Miscdlaiieoii.s Case No, 435 of 1936.
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accused; but it would not have jurisdiction to try the accused 
merely on an application made under section 85 or any similar 
section of the Companies Act. Chainuea

The jurisdiction of the High Court referred to in section 
3(1) of the Companies Act is obviously the jurisdiction exer- N a e a i n

cised by virtue of the specific provisions of the Act and not 
a jurisdiction which may be invoked where merely a criminal 
offence is declared. This section does not say that the High 
Court would be the court of first instance to try persons who 
are guilty of offences committed by breaches of the statutory 
provisions of the Act.

Section 29 of the Criminal Procedure Code merely empowers 
the High Court, when no court is mentioned for any offence 
under any law other than the Indian Penal Code, to try such 
offences. Reading it with section 5(2) of the Code, it is clear 
that section 29 does not intend that the High Court can take 
cognizance of the offence straight off and try the accused 
itself, without following the procedure laid down in the 
Code.

Clauses 16 and 17 of the Letters Patent also do not show 
tha t the High Court has any such original criminal juris­
diction.

Mr. .S. for the applicant.
Dr. K. N. Katju, Messrs. N. Upadhiya, A. Sanyal and 

Govind Das, for the opposite parties.
SuLAiMAN, C.J., T h o m  and R a c h h p a l  Sin g H;

In this case an application was filed purporting to be 
nnder section 85 of the Indian Companies Act making 
allegations against several directors of the Bharat 
Dharma Syndicate, Ltd., of Benares. The allegation 
inter alia was that the opposite party, who is one o£ the 
directors, had contravened the provisions of section 85 
of the Indian Companies Act inasmuch as he had acted 
as a director without possessing qualification shares in 
accordance with article 56 of the Articles of Association.
A question arose as to whethei his prosecution could be 
ordered or whether he could be tried by the High Court, 
Accordingly the following questions have been referred 
to this Full Bench for answers:

(1) Are contraventions of the provisions of the Com- 
’panies Â ct “offences” ?



(2) II: SO, has the Higii Coiirl: jurisdiction to take 
h:aeish c.ogniz;mce of and try siicli oll'ences and to impose the 
cui-vNWiA prescribed by tlie provi.sions of the Act?

Section 85(3) ol: the iMdiai) Companies Act, like
SiKHA numerous other sectioirs of the Act, makes any unquali­

fied person who acts as a director of a company ''liable
to a fine not exceeding Rs.50 for every day”, etc. It is 
noteworthy that this section does not say that the court 
hearing an application can im[)0se such a fine on the per­
son, but merely declares that such a person shall be liable 
to a fine. Similar words have been used in other sections 
of the Act. Tliere can be do doubt, therefore, that a 
contravention of the provisions of section 85 of tho 
Compaiiies Act is aii olfence wliich is punishable with 
fine. The answer i;o tlie first c]uestion referred to us 
must iherefore be in tlie affirmative.

Tlie second point rel'eri'ed t:o us raises the question as. 
to whether the High Court has not only jurisdiction to 
iry a [person for an oll’ence conmiitted under any of the 
sections of the Indian Companies Act, but also whether 
the High Court can itself in the first instance take 
cognizance of the oifence and try the accused and convict 
liim and punisii liini. The learned advocate tor the 
applicant has urged before us that the High Court is the 
Court which has been specifically mentioned in section 
3 of the Indian Companies Act as being empowered to- 
try such persons. But section .■>(!) merely provides that 
the court having jurisdiction under this Act shall be the 
High, Court having jurisdiction in tlie place at which 
the registered office of the company is situate. The 
jurisdiction of the. High Court referred to in section f> 
is obviously the jurisdiction exercised by virtue of the 
specific provisions of the Act and not a jurisdiction 
which may be invoked where merely a criminal offence 
is declared. It is very diflicult to say that section 3 has 
specifically mentioned that the High Court would be the 
Court wh ich should as a c:oint of first instance try persons 
who have been guilty of an offence committed on

TI-IE INDIAN LAW REPORTS | 1937]
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account of breaches of the provisions of the sections of 9̂̂ ' 
the Act. haeish

On behalf of the opposite party it was first suggested 
that section 278fl), which lays down that no court 
inferior to that of a Presidency Magistrate or a Magis- 
trate of the first class shall try any offence against the Act, 
shows that Magistrates are mentioned as courts which 
should try such offences. We are unable to accept this 
contention. All that section 278 lays down is that no 
court of a grade inferior to that of certain Magistrates 
shall have power to try such offences. It does not say 
that any particular Magistrate or the sessions court or 
the High Court shall try such offences. Sub-section (2) 
of that section refers to the Presidency towns of Calcutta,
Madras and Bombay and has no application to this High 
Court. It therefore follows that the Indian Companies 
Act does not mention any particular court which would 
have jurisdiction to try offences under section 85 and 
other sections of the Act.

Great reliance has been placed by both the learned 
counsel on section 29 of the Code of Criminal Procedure.
Mr. Malik has contended before us that under section 
29(2) the High Court has been declared to be one of the 
courts which is to try such an offence and that there are 
no restrictions in it. On the other hand, Dr. Katju has 
contended that the High Court cannot take cognizance 
of such an offence, unless and until there has been a 
commitment to it.

It seems to us that there is absolutely no conflict 
between the provisions of section 5 and those of section 
29 of the Code of Criminal Procedure. Section 29 
merely empowers the High Court, when no court is 
mentioned for any offence under any law other than the 
Indian Penal Code, to try such offences. Section 5(2), 
on the other hand, lays down that all offences under any 
other law shall be investigated, inquired into, tried and 
otherwise dealt with according to the same provisions, 
etc. The mere fact that section 29 empowers the High
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i!)3(i Coiiit to try siicii an offence does not show that the

224 THE INDIAN LAW REPORTS [1937]

' High Court can take cognizance of the offence straight 
uiuimBA thc acciiscd and convict him and punish him.
KAv:ijfDBA -̂ vidiout followinp' the procedure laid down in the Code.

NArtA, K .  , T , ,  ,
S iN iiA  incieed we are or opiiiion that tnere are elaborate 

rules of procedure laid down in the Code regulating the 
trial of accused pei'.soas, and it is imperative that they 
should be followed. Ordinarily under section 177 every 
offence is to be inquired into a.iid tried by a court within 
tlic local limits of whose jurisdiction it was committed. 
Then a Magistraie is etnpower'ed, to take cognizance of 
an offence imdcr section 11)0 , Section 19.-5 lays down 
how a court of session can take cognizance of an offence 
when the accused lias been committed to it by a Magis­
trate. Section 194(]) then provides that the Higii 
Court may take cognizance <>!: any- offence upon a com­
mitment made to it in the manner hereinafter provided. 
The word "may'’ has obvicnisly been used to give to the 
High Court a discretion to take cognizance of such an 
offence when a commitment has been made to it or to 
direct that a commitment may be made to the sessions 
court. It does not imply tliat the High Court can, 
without any commitment made to it, take cognizance of 
an offence straight off, Tiie reason why the language 
of section 193 has not been reproduced in section J94 is 
that there is another method by which the Fligh Court 
can take proceedings, namely on an application made 
by the Advocate-General.

There would be considerable difficulties if we were to 
lay down that an application of this kind can be filed in 
the High Court and the accused person tried straight 
off here. In the first place, the High Court ordinarily 
tries accused persons with the aid of a jury, though in 
certain other cases the procedure may be different. In 
the next place, an accused person is entitled to a right 
of appeal when he has been convicted and punidred and 
a, large fine imposed upon him. If he is convicted by a 
Judge of this Court there would be no further appeal



Clauses 16 and 17 of the Letters Patent also do not
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show that the High Court has any such original juris- Habish 
diction as is suggested on behalf of the applicant. We 
are, therefore, of opinion that the application made to 
this Court has been misconceived. It was not a case of 
the winding up of a company where in the course of the 
inquiry the company Judge came to the conclusion that 
an offence has been committed, in which event he may 
order an inquiry under section 237 of the Indian Com­
panies Act. The matter is not pending before the High 
Court at all and the Court has been moved for the first 
time by the applicant. We therefore think that if the 
case were committed to the High Court under section 
194(1) of the Criminal Procedure Code or proceedings 
were started on an application of the Advocate-General 
under section 194(2) or were transferred to it under 
section 526 of the Criminal Procedure Code, then the 
High Court would have jurisdiction to try the accused; 
but that it would not have jurisdiction to try the accused 
merely on an application made under section 85 of the 
Indian Companies Act.

The answer to the second question referred to us is 
therefore in the negative.

APPELLATE CIVIL

Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
Mr. Justice Bennet

CHHOTEY LAL (Pl a in tiff) y. SUDARSHAN LAL and 1936
ANOTHER :(D e fe n d a n ts )*  Septmber,

Benefit conferred on another’s estate—Paynient of money due 
by another person—Re-imhurs€ment~~Same property sold 
successively to two vendees— Vendee under invalid sale 
paying off mortgage on the property— Suit for possession hy 
lawful vendee— Whether the discharged mortgage can be 
held up as a shield— Transfer of Property Act (IV of 1882), :

^Appeal No. 24 of 1935, under section 10 of the Letters


