
Lions d o e s  n o t  a p p e a r  to  be tr u e . I h a v e  n o  d o u b t  th a t  th e
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UGARyjiN applicant knex\̂  all through that a special resolution had 
been passed and confirmed and that an application for 

,,, , , tlie conlirmation of the alterations had been made in
OlfAiMBKfv Oli’
cioMHBECB, this Court. But the omission oi: the applicant to oppose 

the application for confirmation of the alterations does 
not alfect the matter befoi’c me, as it is my duty to 
recall my invalid order.

A copy of this order w'ill be sen I: to the Registrar of 
joint Stock Companies, 'i'lie parties will bear their 
own costs.

Before Mr. Justice Iqhal Ahmad

1936 HENLEY’S TELEGRAPH WORKS Co. (A pplicant) t/.
Septembn, 2 GORAlvHl^UR .Kl.KC rRlC SDFPl.Y Co., Ltd. (OpposrrE- 

PARTY)’*'"
Companies Act {VII of 191S), sections lG2(v), W6{i)~Company 

unable to pay its debts— Notice of creditor’s demand "under 
his h a n d ”— Who can sign it-—Bona lide dispute about 
alleged debt— Petiiion for winding up—Bona fides—/Ifatwc 
of -process of the court-—Discretion of court upon petition  
for winding up.

The notice of demand contemplated by section 163(i) of the 
Companies Act must be in strict compliance with the provi- 
sion.s of that clause, and ordinarily the dem;uid “ under his 
h a n d ” must be a demand .signed personally by tlie creditor 
himself. But where the o'cditor i,s a limited liability company 
it must necessarily act through its officers and authorised 
agent.s. So where a demand wa.s signed by the manager of 
the company, it was h(dd that the notice of demand complied 
with the rec|uirements of section 163(i); the manager must, 
unless the contrary was proved, be deemed to have the 
authority to demand and receive payment of debts due to the 
company and it was Jiot necessary to pro\'e that the company 
had by a resolution autliorised him to demand payment of the 
debt.

T h e  m e r e  s e rv ic e  o f  a  r io d c e  o f  d e m a n d  b y  a  c r e d i t o r  o n  

a  c o m p a n y ,  w h ic h  d o e s  n o t  p a y  b e c a u s e  i t  b o n a  fide  d i s p u te s  

th e  e x is te n c e  o f  t h e  d e b t ,  d o e s  n o t  e s t a b l i s h  t h a t  t h e  c o m p a n y

^Miscellaneous Case No, 450 of: 1934.



is unable to pay its debts or entitle  the creditor to  a w inding 1936
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up order. I f a com pany is solvent and there is a gen iiine
dispute a b o u t an alleged debt, the resort bv the creditor to Tblegjeaph 
, ,  . , • , WOBKS Co.

the summary proceedm g ot serving on the com pany a notice^
under section 163, and fo llow in g  the same by a petition  under Goeakhpde

, r 1 1 B lec t eic
section 162(v) for w inding up, is ordinarily referable to a svrpi-y Co.,
desire on the part o f the creditor to  bring pressure on the 
com pany to induce it  to pay the alleged debt -without having  
the dispute decided by the civil court in  the norm al way.
A n application  for w inding up in such a case m ust be regarded 
as m ala fide  and as being an abuse of the process of the court, 
and m ust be dismissed. In  the present case, however, the 
d ebt was a decree-debt of about Rs.33,000, and although  
an appeal had been filed it was only to the extent of Rs.5.,000, 
and even that appeal had been dism issed for want of prosecu­
tion, and so there was no ground for a bona  fide  dispute.

Clause (i) of section 163 is general in  its terms and has 

application  to a ll sorts o f debts, whether a simple m oney debt, 
a  m ortgage debt or a judgm ent-debt. In the case o f a judg- 
m ent-debt, if  execution for the recovery of that debt has been  
taken out and has rem ained unsatisfied, the court is, in  accord­
ance w ith  clause (ii) of section 163, bound to presume that the 
com pany is unable to pay its  debts. Nevertheless, the decree- 
holder is n o t debarred from  m aking a dem and for the paym ent 

o f  the judgm ent-debt by a notice in  accordance with clause (i), 
w ithout having recourse to execution  proceedings; and in  such 
a  case if  the dem and rem ains unsatisfied for three weeks, the 
presum ption enjoined by section 16S necessarily follows.

U pon a petition  for w inding up, made under section 162(v) 
on the ground that the com pany is unable to pay its debts, 
the court is not bound to make the order, but has a discretion  
to  m ake or refuse the order for w inding up, after taking  
in to  consideration the circumstances of the case.

Mr. Hazari the applicant.
Sir Wazir Hasanj Dr. K. N. Katju, Dr, iV. F, Asthana 

and Messrs. Qopi Nath Km zru m d  B, N. Misra, for 
the opposite party.

I qbal Ahmad/  J. :— This is an application for tire 
compulsory winding Up of the Gorakhpur Electric 
Supply Gompany, Limited. The application purports 
to be an application under section 162(v) o£ the Com- 
panics Act and has been presented by W. T. Henley’s



Telegraph Works Company, hereinafter referred to as
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H ’e n l e y ’s  the petitioner. The petition is based on the ground 
that the company is unable to pay its debts.

V. # #
G o r a k h p u r

ÊLECTiucî  [In August, 1930, the petitioner had filed a suit in 
Ltd. ’ the court of the Subordinate Judge of Allahabad against 

the company for tlic recovery of a sum of about 
Rs.25,000 on account of materials supplied and work 
done b)̂  the petitioner to the company. The suit was 
decreed on the 27th of November, 1933, for a sum of 
Rs.25,M06 witli pendente lite and future interest and 
costs against the company.]

After the suit was decreed by the Subordinate Judge, 
the petitioner served a notice on the company under 
section lf)3(i) of the ('ompanies Act on the 12th of July, 
1934, demanding payment of a sum of Rs.33,539-14-6, 
tlie a-mount due to the |)ctitioner under the decree. 
The managing agents sent a rc[)ly to this notice on the 
3rd of August, 1934, stating that as an appeal had been 
filed in the High Court the matter was still sub judice 
and the decree in favour of the petitioner had not 
become final After the lapse of the statutory period 
of three weeks the petitioner filed the present applica­
tion for the winding up of the company on the ground 
that the company was unable to pay its debts. ,

The petition for winding up is opposed by the com­
pany and by certain alleged, debenture holders. It is 
urged that the company is solvent, is able to pay its 
debts and the application for winding up has been made 
with a view “to put pressure upon the company for the 
realisation of the alleged debt of the applicant” and is 
not horn fide. It is further contended that the debt of 
the applicant is still disputed, as the appeal has not yet 
been decided. The validity of the notice under section 
163 is also called in question, and lastly it is contended 
that “the concern of the company not being transferable 
under the provisions of section 9 of the Electricity Act 
(1910) without the sanction of the Local Government,



and the company being a company for public utility, the 1936
application for its winding up is not maintainable.” Henley’s

Learned counsel for the petitioner „ maintained that̂ o®;̂ ĝ (̂J_ 
the debentures were not for consideration and were in_Goeakhpub
any case invalid. But at the hearing of the petition, it Electric

‘ 1 . V ^  j Supply Co.,
was agreed that it is unnecessary in the present proceed- ltd.
ings to decide the question relating to the genuineness
and validity of the debentures. The plea that the peti-

■ tion for winding up could not be maintained in view of
the provisions of section 9 of the Electricity Act was also
not pressed. The questions that remain for decision,
therefore, are;

1. Is the application for the winding up of the com­
pany a bona fide one, or has it been filed to bring pres­
sure on the company to pay the decretal amount?

2. Is the notice under section 163 of the Companies 
Act in accordance with law?

3. Is it desirable to wind up the company “consider 
ing the objections filed by the eompany and persoiis 
calling themselves debenture holders”?

The fact that the company was, and is, indebted to the 
petitioner cannot be disputed. The decree passed by 
the Subordinate Judge against the company has, as 
already stated, become final with respect to at least a 
sum of Rs.20,000. The decree awarded pendente lite 
and future interest. The total amount due to the peti­
tioner under the decree, on the date that the petitioner 
sent the statutory notice to the company, was a sum of 
about. Rs.33,0G0. As ultimately the valuation of the 
appeal filed in this Court was reduced to ai sum of 
Rs.5,000, it must be taken for granted that the company 
was, and is, indebted to the petitioner in a sum of at 
least about Rs.30,000. The appeal with the reduced 
valuation was also dismissed for waiit of prosecution 
and has not yet heen restored. I am therefore bound 
to proceed on the assumption that the entire decree has 
become firialjlani the company is indebted to the peti­
tioner in a sum jof a.t least Rs.35,000. The failure of
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i93t> tJie company to pay the amount due within three weeks
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HfiNXETT" of the receipt of the notice, therefore, brings the case 
wSr^co within the purview of section 162(v) of the Companies

Act, and I am bound to hold that tlie company is unable
( iO KAKHT’ Urt _ _ . . . , , . .
EwjOTRK! to pay its debts. This by itself furnishes a valid ground 
' Ltd, " for an order' for the compulsory winding up of the 

company. But it is contended tfiat the notice sent by 
the petitioner was not in accordance with law and, 
therei'oi'e, the failure of the company to comply with the 
notice does not warrant, the })i'csumption that the com­
pany is unable to pay its debts. In this connection 
rel'ereiice is made to tlie provisions in clause (i) of sectioii 
163 that the notice l)y the creditor must be “a demand 
under his hand” asking for the payment of the debt. It 
is said that as the notice in the present case was signed 
by one Mr. Bland, and there was nothing in the notice 
to show that Mr. Bland was axuhorised by some resolu­
tion passed by the petitioner company to make the 
demand and to serve the notice, the notice cannot be 
deemed to incorporate a demand under the petitioner’s 
hand. It Is also pointed out that Mr. Bland was not 
described in the notice as an officer of the petitioner 
authorised to demand the {)ayment of the debts due to 
the petitioner. .

In support of this contention reliance has been placed 
on the decision in Kureshi v. Argus Footwear, Ltd. (1). 
It 'svas lield in that case that the demand contemplated 
by section 163(i) of the Act is a demand signed personally 
by the creditor himself when he is physically able to do 
so and not by his agent. I agree’ that the statutory 
demand under clause (i) of section 1(53 must be in strict 
compliance with the provisions of that clause and if 
those provisions are not literally complied with, the 
demand, though followed by neglect of the company to 
pay the debt demanded, cannot be made the basis of a 
presumption that the company is unable to pay its debts. 
Clause (i) of section 163 imposes a penal obligation upon

(1) (1931) I . L R . ,  9 R an .. B23: ' :



the company and has therefore to be strictly construed. i93o
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But the demand in the }Dresent case was, in my judg- hewley’s 
ment, a demand under the petitioner’s hand. 
petitioner is a limited liability company, and 
necessarily act through its officers and authorised agents. Electric;
A T 1 1 1 1 1 r • 1 r Supply Co.,.A demand under the hand or Us manager must thererore ltd . 

be deemed to be a demand under its hand. The notice 
sent by the petitioner company was on a printed form 
used by the petitioner company for its letters. The 
name of the petitioner company was mentioned at the 
bottom of the notice. Then followed the signature of 
Mr. Bland,, and thereafter the word “creditor” was 
typed. The office or the post that Mr. Bland held in 
the petitioner company was not mentioned in the typed 
]3ortion of the notice. But on the printed form Mr.
Bland is described as “manager for India”. The plea 
taken in the written statement filed by the company as 
regards the invalidity of the notice was that the notice 
was “not in accordance with law”. No indication was 
given in the written statement as to in what respects the 
notice did not comply with the provisions of laŵ . It 
'was, however, suggested either before or at the time of 
the settlement of issues that as there was nothing to show 
who Mr. Bland ŵ as, the notice was invalid. The peti­
tioner then filed an affidavit of one Mr. Pilcher that Mr.
Bland is the manager for India of the petitioner com­
pany, and that by an oversight below his signature the 
words “manager for India” were not typed. The affi­
davit was filed in this Court on the 19th of August, 1935, 
and neither the counsel for the company nor the counsel 
for the debenture holders made any request then or 
thereafter for Mr. Pilcher being summoned with a view 
to being cross-examined as regards the allegations con­
tained in his affidavit. ^

The facts stated above lead to the irresistible conclu­
sion that Mr. Bland is the manager of the 'petitioner 
company and is, in the ordinary course of his duties, 
entitled to demand the debts due to the petitioner. The



demand made by him by means of a written notice must
Henltsy’s therefore be deemed to be a demand by the petitioiier

I 'ELEGllAl’H 1 . 1  1
WottKs Co. conii)aiiy iinaer its hand.

V.
''ErKCTiu™ ■ argument that in the absence of proof of the fact
SiTPt'LY Co., that the petitioner company by its resolution authorised 

Mr. Bland to demand the paymeni; of the debt appears 
to me to be without substance. No plea to this effect 
xvas taken in the written statement, or foreshadowed in 
the examination-iii-cbief of Mr. P. L. Jaitly. Through­
out the period that tlie petition remained pending in 
this Court, there was never a whisper that in the absence 
of a resolution authorising somebody to demand the 
debt due to tlie petitioner (he notice could not be deemed 
to be valid. In the course of his argument Sit Wazir 
Hasan for the first time raised this plea. As I have 
remaiked above, liie manager of a company must, unless 
the contrary is proved, be deemed to have the authority 
to demand and receive payment of die debts due to the 
company of which he is the nianager, and this presump­
tion must hold good in the present case. The plea of 
the company a,bout the invalidity of the notice must, 
therefore, be overruled.

It was strongly pressed upon me that there still was a
bona fi.de dispute about the debt alleged to be due to 
the petitioner and the petitioner was therefore not 
entitled to get an order for the winding up of the com­
pany. If I was satisfied that this argument was well 
founded, I would have had no hesitation in rejecting 
the contention of the petitioner based on the provisions 
of section 163(i) of the Companies Act. There is 
abundant authority for the proposition that the mere 
service of a notice by a creditor on a solvent 
company does not entitle the creditor to a winding up 
order if the company bona fide disputes the existence 
of the debt; vide Cadiz Waterworks Company y. Barneti
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(1), /n re London and Paris Bankmg Corporation (2), 1936
Tulsidas Lallubhai v. Bharat Kkand Cotton Mill Co. hbnley’s
(3), The Company v. Sir Rameswar Singh (41) and Satya- 
razli V. Guntur Mills (5). The reason for this rule is 
obvious. If a company- is solvent and there is a g e n u i n e  

dispute about an alleged debt, the resort by the creditor ” l t d .  

to the summary proceeding of serving on the company 
a notice under section 163, and following the same by 
petition for winding up, is ordinarily referrable to a 
desire on the part of the creditor to bring pressure on 
the company in order to induce the company to pay the 
debt, without having the dispute settled by the civil 
court, by which court the dispute ought to be ordinarily 
settled. To make an order for winding up in such a 
case would deprive the company of its right to have the 
question between it and the petitioning creditor decided 
in the normal way by the civil court constituted for the 
purpose, and this would be opposed to public policy.
An application for winding up in such a case must there­
fore be regarded as a vehicle of oppression and an abuse 
of the process of the court and be dismissed.

But the principles enunciated above have no applica­
tion to the case before me. Far from there being a 
bona fide dispute about the debt alleged to be due to the 
petitioner, the denial by the company of its liability is 
mala fide. Mr. Jaitly, the managing agent of the com­
pany, went on evading payment of the debt for about 
two years by holding out false promises and unbounded 
assertions as regards a counter claim against the peti­
tioner. The question of the indebtedness of the com­
pany then formed the subject of a suit and, after contest, 
the suit was decreed, and the decree, as already stated, 
has become final. What then is the nature of the 
dispute about the existence of the debt I fail to appreci­
ate. Lender the circumstances I cannot but interpret the

(1) (1874-51 L.R.. 19 Eq„ 182. (2) (1874-5) LXv 19 Eq./444. : ^
f3) (19141 LL.R., 39 Bom„ 47. (4) (1918) 23 C.W.N., 844 (857). : :

(5) (1924) LL.R., 48 Mad., 207.

15 AD
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19:56 denial by the company oi' tlie existence of the debt as 
dishonest. It would further appear, from the facts to be 
presently stated, that the company is insolvent. There 
is, therefore, no escape from the conclusion that all the

G oU A K H Fim  . , ' o / - \  • r  1 • 1EiBcmc rec|uireiiients of section 16b(i) are satished ni the case 
SuiiLŶ Ĉo., I bound to presmne that the company

is unable to pay its debt.
There is yet another argument that has been advanced 

by Sir Wazif Hasan in bar of the petitioner’s application. 
He contends tliat as the debt due to the petitioner com­
pany, on its own showing, is a judgment-debt, the case 
comes within the purvie v̂ of clause (ii) and not clause 
(i) of section 16‘h It nuiy be conceded that all the three 
clauses of section 16;] are nuitualiy exclusive of each 
other, but it does not follow from this that clause (i) of 
the section does not apply to a judgment-debt. Clause 
(i) is general in its terms and lias application to all sorts 
of debts, l)e it a simple money debt, a mortgage debt or 
a judgment-debt. In the case of a judgment-debt, if 
execution for tlie recovery of tlia,t debt has been taken 
and has remained unsatisfied, the court is, in accordance 
with clause (ii) of section 163, bound to presume that the 
•company is unable to pay its debts. Nevertheless, the 
decree-holder is not debarred from making a demand for 
the payment of the judgment-debt by a notice in accord­
ance with clause (i) without ha.ving recourse to execution 
proceedings. In such a case if this demand remains 
unsatisfied for three weeks, the presumption enjoined 
by section 163 necessarily folloŵ s.

It would thus appear that the company is unable to 
pay its debts. This fact, however, does not necessarily 
entitle the petitioner to an order for the winding up of 
the company, as the discretion to pass such an order, 
■even in the case of the inability of a company to pay its 
debts, is by section 162 vested in the court. I have, 
therefore, given most anxious consideration to the 
question whether or not I should order the company 
to be wwind up. In/considering this question I have
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always kept in vkw the fact that an order for the com- ^̂ 36
pulsory winding up of a company is a very extreme step hbnley’s
to take and that such an order ought not to be lightly wSr'^Co. 
passed. But on a consideration of all the circumstances 
I have been forced to the conclusion that there is no 
other alternative left but to order the winding up of the Ltd.

company, and to dismiss the present application would
be unjust to the petitioner.

# ik  ̂ ^
From the very inception of the company Mr. Jaitly 

utilised the concern solely for his benefit. The pur­
chase of a large number of shares by him was without 
consideration and the outcome of deliberate fraud.
He abused his position as the Chairman of the Direc­
tors’ meeting to practically rule out the resolution calling 
iipon him to deposit the amount in his hands with the 
Imperial Bank of India. The company has been carry­
ing on its business for a period of about eight years and 
during this period a dividend of annas four per share was 
paid only once to the shareholders. No dividend has 
thereafter been paid. In accordance with the rules 
under the Electricity Act spare parts had to be main­
tained in the power house. This was not done and 
Jaitly was prosecuted and convicted for the same. The 
Electrical Inspector to Government complained more 
than once about the unsatisfactory condition of the 
engine in the power house, and the provisional official 
liquidators have reported that, unless a large sum is 
invested forthwith, a breakdown is imminent and the 
whole of the town of Gorakhpur will be thrown into 
darkness. The unsecured creditors have not been paid 
a pice and their demands always fell on deaf ears. The 
managing agent himself has been declared an insolvent.
These being the facts, I find it impossible to come to any 
■other conclusion but tha.t the company ought to be 
compulsorily wound up. I realise that mere misconduct' 
of Directors or of managing agents or the fact that the 
business of the company has not* resulted-in-profit is not
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per se a ground for winding up, but the cumulative
"henlbŷ  ' effect of the facts .stated above does demonstrate that the
wSS^Co. com pany is insolvent; th a t its affairs have b een  mis-

manao’ed from the very outset; that debts have been Uoeakhpur , .
Electiuo recklessly incurred and never paid; that the machinery

Su p p l y  C o ., . . . , i  r ,  ■ ■ ,
L t d . requisite tor uninterrupted supply oi: electricity has not, 

been provided for; that tlie pi'ovisions of the Companies 
Act as regards the maintenance and publication of true 
balance sheets have been deliberately contravened, and 
the information necessary to keej) the shareholders 
cognizant of tlie true state of affairs has been studiously 
concealed from tlieni a.Il througii. I, therefore, hold 
that tlie petitioner is entitled to succeed. Accordingly 
1 order that the com|)any l)e conijjulsorily wound up.

FiiLi:, ivenc:h
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Bcl'oir Sir Shah Alnliaiiitnad StiJaiman, Chief Justice, Mr. Justice 
Thom and Mr. Justice Rachhpnl Sinirh

1 9 3 6  HARISH CHANDRA ( j \ i > i > i . i c a n t )  v . KAVINDRA NARAIN
Si'pkiiiher, 7 SINHA AND O T H E R S  (OPI'OSITE-PARTIES)*'

Companies Act (VII of 191 f>), section S5(3)—Director acting 
in contravention of section and beinj^ liable to fine— Whether 
an “ offence ’*— Court jar trial of such offence— W hether 
High Court can take cognizance of and try such offence— 
Companies Act, section —Jurisdiction— Criminal Procedure 
Code, sections 29, ]M —Letters Patent, clauses 16. 17— 
Original Criminal Jurisdiction.

Contraventions of the provisions oi' the Companies 7\ct 
which have been made punishable with line, e.g. section 85(3), 
are “ oifences”.

The High Court has no jurisdiction itself to take cognizance,, 
in the first instance, of any such ofl'ence and to try it and 
impose the fines prescribed by the provisions of the Companies 
Act. If the case was committed to the High Court under 
section 194(1) of the Criminal Procedure Code., or proceed­
ings were started on an application of the Advocate-Generar 
under section 194(2), or were transferred to it under section 
526, then the High Court would have jurisdiction to try the

*Miscdlaiieoii.s Case No, 435 of 1936.


