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We affirm the decree of the court below, so far as the  ̂ Bal 
claim on the promissory note o f  the 23rd of August, ^   ̂  ̂
1957, is concerned. As regards the rest of the claim, 

we remand the case to the court below. The court will 
allow the plaintiff an opportunity to amend his plaint.
After the plaint is amended, the defendants will be 
given an opportunity to file fresh written statements, 
proper issues will be struck and then the question of 
liability as regards the other parts of the claim will be 
tried.

REVISIONAL CRIM IN AL

Before Mr. Justice Niamat-uUah

EM PEROR “j. BH AGW AN  DAS* 1933
„  . . j T • October, 3

€ynminal Procedure Code, section  436— Order of further i j iq u ir y -------------

— Failure to give opportunity to accused persoii to shoiu cause

against ordering further inqii i iy— Illegality— Order of

further inquiry should contain reasons therefor.

The proviso to section 436 of the Criminal Procedure Code 

is imperative and enjoins that an opportunity should be given 

to the accused to show cause why further inquiry should not 

be ordered. A  disregard of the proviso is an illegality, and, in 

any case, such an irregularity as seriously prejudices an accused 

person who is ordered to be proceeded against.

In a case in which the Sessions Judge reverses the order of 

the Magistrate discharging an accused person the Sessions Judge 

ought to give reasons for directing further inquiry. It is highly 

desirable that such order should make it clear that the Magis­

trate's order discharging an accused person is based on grounds 

which can not be sustained. It should afford material to a 

court of revision for determining the question whether the 

Magistrate was justified in discharging the accused.

Mr. J. Swamp, for the applicant.
The Assistant Government Advocate (Dr. M. Wali- 

ullah), for the Crown. •
N i a m a t -u l l a h , J. ;— This is an application for 

revision by one Bhagwan Das against whom a complaint

^ C rim in al R evisio n  N o . 547 o f 1933, fro m  an order o f  P . G . P low d en ,

Sessions Judge o f Agra, dated the 35th of M ay, 1933.
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1933 was filed by Chancier Bhan to the effect that Bhagwan 
Empeuok Das had obtained a decree for Rs.150 against Chander 
BnrcwAN Bhan, that the latter had paid part of the decretal 

amount out of court 011 the assurance given by Bhagwan 
Das that he would certify payment to the court execut­
ing the decree, but that the latter dishonestly and 
fraudulently took out execution of the decree for the 
entire amount. It should be noted that according to 
the Civil Procedure Code, payment to the decree-holder 
out of court, if not certified, cannot be recognized by the 
court executing the decree. T he complaint apparently 
was that the decree-holder committed an offence of 
cheating under the Indian Penal Code. A Magistrate 
of the first class before wdiom the complaint was filed 
issued a summons to enforce the attendance of the 
accused. T h e latter appeared on the 26th of April, 
1933, when wdthout recording any evidence the com­
plaint was dismissed. T he Magistrate gave some 
reasons for the order which he passed. I was invited 
to consider the propriety of his order, but I did not 
think it necessary to do so for reasons which will pre­
sently appear. The complainant applied under section 
436 of the Criminal Procedure Code to the learned 
Sessions Judge of Agra, who passed the following order 
on the 25th of May, 19,̂ ,̂ '̂. “ Let the Magistrate take 
the case under chapter X X I or he can ask the District 
Magistrate to transfer it to another Magistrate.” It is 
not disputed that the learned Sessions Judge issued no 
notice to the accused Bhagwan Das before passing the 
aforesaid order. The order is so cryptic as to leave it 
uncertain whether the learned Judge meant to act in 
pursuance of his powders under section 436. T h e sur­
rounding circumstances, however, leave no doubt that 
though he does not, in so many words, set aside the 
Magistrate’s order dismissing the complaint, he meant 
to do so and directed the Magistrate to make further 
inquiry into the case.

It is contended in revision that the Magistrate’s order 
was not one under section 20  ̂ of the Criminal Proce-
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dure Code but one disdiargiiig an accused person under
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section ^53(s) of diat Code. In niy opinion tliis con- Eiii’EiioB 
tention has force. The accused was summoned and 
appeared -wdien the Magistrate dismissed the complaint.
Section 203 contemplates a case in which the complaint 
is dismissed without process being issued to the accused.
Under section 353(5) of the Criminal Procedure Code 
it is open to the Magistrate to discharge the accused at 
any stage of the proceeding. The Magistrate merely 
"dismissed” the complaint, but his order cannot, in the 
circumstances of the case, be considered to be otherwise 
than an order discliarging the accused under section 
353(2) of the Criminal Procedm'e Code. This aspect 
of the case is material in determining the question 
Tvhether the learned Sessions Judge was justified in set­
ting aside the order of dismissal passed by the Magistrate 
wdthout i<̂ suing a notice to the accused and affording 
him an opportunity to show cause why the Magistrate’s 
order of dismissal should not be reversed. Section 436, 
or rather the proviso to that section, is imperative and 
enjoins that an opportunity should be given to the ac­
cused to show cause why further inquiry should not be 
ordered. This proviso ŵ as introduced by the amend­
ing Act (Act X VIII of 1923) and therefore cases decided 
before 1923 can have no bearing on the question which 
arises in the present case. '' In my opinion a disregard 
of the proviso to section 436 is an illegality, and, in 
any case, such irregularity as seriously prejudices an ac­
cused person who is ordered to be proceeded against.

The learned Magistrate has given some reasons for 
the order dismissing the complaint. The learned 
Sessions Judge might have considered those reasons and 
found them inadequate for dismissing the complaint, 
but his order does not shoŵ  that he applied his mind to 
the merits of the case. lu  a case in which the Sessions 
Judge reverses the order of the Magistrate discharging 
an accused person the Sessions Judge ought to give 
reasons for directing further inquiry. As to w”hat an 
order of this character should contain, the Criminal
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1933  Procedure Code has not made express provision, but it 
Emperor is highly desirable that such order should make it clear 

that the Magistrate’s order discharging an accused person 
is based on grounds which cannot be sustained. In the 
case before me all that the Sessions Judge has stated 
in his order is that the Magistrate should proceed under 
chapter X X I of the Criminal Procedure Code which 
relates to trial of warrant cases. It affords no material 
to a court of revision for determining the important 
question whether the Magistrate was justified in dis­
missing the complaint.

For the reasons stated above I set aside the order of the 
learned Sessions Judge and send back the case to him 
with a direction to dispose of the complainant’s applica­
tion for revision after affording sufficient opportunity to 
the accused to show cause why the Magistrate’s order 
dismissing the complaint should not be set aside and a 
fresh inquiry ordered.

1933 
October, 4

M ISCELLANEOUS C R IM IN A L

Before Mr. Justice Iq b a l  A hm ad

E M P E R O R  y. M A T H U R A *

Criminal Procedure Code;, section  3f,9(f,)— A pprover resilijtg 

from his previous statement and m aki7ig a contradictory state­
m ent— Prosecution for  perjury— Sanction of H ig h  Court— D is­

cretion of 'court— Considerations guiding the exercise of such  

discretion.

T h e  fact that the legislature has, in section 9,39(3) of the 
Criminal Procedure Code, prohibited the prosecution of an 
approver, who has resiled from his previous incrim inatory 
statement and made a directly contradictory statement, for 
perjury without the previous sanction of the H igh Court de­
monstrates that the mere fact that the two statements are con­
tradictory can not in every case be a warrant for directing the 
prosecution of the approver. T h e  discretion vested in the H igh 
Court by section 339(3) must be exercised with extrem e caution, 
and the cardinal question for consideration by the Court is 
whether the confession and the incrim inating statem ent m ade

^Criminal Miscellaneous No. 526 of 1933.


