
1933wherein the fraud consisted, as he had been told it was _______
a secret. Jagâ -nath

In these circumstances their Lordships ha  ̂e no x.rrit 

hesitation in holding that this also was a collusive suit, 
and that the conduct of the fourth and fifth defendants 

affords ample corroboration of the other evidence that 
this sale was effected for necessary family purposes.
T hey are therefore of opinion that the appeal should he 
allowed, the decree of the High Court reversed, and 
the decree of the Subordinate Judge restored, and they 
will humbly advise His Mafesty accordingly. The 
plaintiffs respondents will pay the appellants’ costs 
both here and in the High Court.

Solicitors for appellants: T. L. Wilson and Go.

Solicitors for respondents Nos. i to i i :  Hy. S. I...
Pol ah and Co.
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B efore Air. Justice K en d a ll
 ̂ 1933

N O O R  AH M AD ( P l a i n t i f f )  t;. IRSHAD GHAUS August, ifi

(D e f e n d a n t )*  '

Stam p A ct {II of 1899), section  36— D ocum ent insufficiently  

stam ped— A dm itted  in evidence and endorsed by court—  

xidm issibility can not be questioned thereafter— Citnl P ro­

cedure CodCf order X III , rule  4.-

When a document has once been admitted in evidence and 

initialled by the Judge, under order XIII, rule 4 of the Civil 

Procedure Code, then by section 36 of the Stamp Act the admis­

sion can not be called in question at any stage of the same 

suit ox proceeding on the ground that the document has not 

been duly stamped. Neither the trial court nor the appellate 

court has authority to re-open the question and reject siicli a 

document as inadmissible in,evidence.

Mr. Mmsur AlaMj, for the applicant.
The opposite party was not xepresented.

* C iv i l  R e visio n  N o . 1 5 3 'of 1935.



1933 K e n d a l l ,  J. This is a plaintiff’s appHcation fo r

Ahmad tlic revision of an order of the Jndge of the Small Cause
Tbshab Court of Pilibhit dismissing his suit on the ground that
ghaus promissory note on which it was originally based

was not admissible in evidence because it had not been 
properly stamped. The trial court admitted the pro­
missory note which bore a one anna stamp though 
under the law it should have borne a two anna stamp. 
It was initialled by the trial court and was produced 
in evidence. It was not until the defendant pointed 
out in the course of evidence that a second one anna 
stamp had been added subsequently to the execution 
of the promissory note that the court’s attention was 
drawn to this point, and the court thereupon came to 
the conclusion that the second stamp had been affixed 
later, and that the promissory note should not have 
been admitted in evidence.

With reference to section 36 of the Indian Stamp 
Act, 1899, this was too late a stage at which to take 
objection to the admissibility of the document. In 
the case of Venkateswara Iyer v. Ramanatha Dheek- 
shitar (1) it was held that “where the plaintiff 
sued on a promissory note and the defendant raised 
the plea that it was not admissible in evidence on the 
ground that it was not validly stamped, but no issue 
was framed on its admissibility and the court of first 
instance marked it as exhibit unconditionally, the 
appellate court has no jurisdiction to agitate the ques­
tion of its admissibility.”

It is true that the case quoted above was one in 
which the question of the admissibility of the docu­
ment was not apparently pressed until the appeal. A  
document, however, is admitted in evidence under 
order XIII, rule 4 of the Code of Civil Procedure, and. 
when once it has been admitfejed in evidence, under sec­
tion 36 of the Indian Stamp Act the admission cannot 
be called in question at any stage of the same suit or

(1) A.I.R., 1929 Mad., 622.
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p ro ceed in g  on the g ro u n d  tliat the in strum en t has nor 

been  d u ly  stam ped. I t  appears to m e th erefore to b e  >rooEAi-mAB

q u ite  d e a r  that the tria l co u rt h ad no m ore au th o rity  ikshId

to rev iew  its ow n o rd er a d m ittin g  the docu m en t in  

evidence than an appellate court would h ave to reverse 
that order on appeal. This view was taken in the case 
o£ Dasi Chamar v. Ram Autar Singh (i). In another 
case, Nirode Basini Mitra v. Sital Chajidra Ghatak (2), 
in which the question was raised in appeal the Bench 
remarked: “The Judge has entirely failed to see that 

under section 36 it matters nothing whether it was 

wrongly admitted or rightly admitted or ad m itted  with­
out objection or a fter h earin g  or without hearing such 
objection. These stamp matters are really no concern 
o f the parties and if the o b jectio n  was taken at the time 
when the record was made up by the trial court, there 
it might be rejected, if not, the matter stopped there.”

In the present case as the court had no power to 
ignore the document which had been admitted, it was 

bound on the evidence to decree the plaintiff’s suit, 
and in fact the first part of the judgment which pro­
ceeds on the assumption that the document is admis­
sible shows that the court would have decreed it if it 
had not as an afterthought decided that the document 
was after all not admissible in evidence. The result is 
that I allow the application with costs, set aside the 
decree and order of the trial court and direct that the 
plaintiff’s suit be decreed with costs.

(i) .4.1.R., 1923 Pat., 404. (s) A.I.R., igsjo Cal., 577.

VOL. L V i] ALLAHAEAD SER IES 1^ 3


