
E jipe e o e

V.
yirsiii'

i.fj38 tiiat the burden o£ proving under section 215 o f  tlie 
Indian Penal C ode that the accused person used his best 
endeavours or the means in his pow er to cause the 

Mian oifender to be apprehended and conA-icted o f the offence 
is upon  him . T h is  also seems to be  the conclusion  to be  
drawn from  the provisions o f the Indian E vidence Act. 

T h e  clear m eaning o f the section in my judgm ent is that 
it is an offence to receive m oney for  helping any person 
to recover property stolen or m isappropriated and. tha!: 
there is an exception only in fa^'our o f  a man w ho can 
show that he used all means in his pow er to cause the 
appi^ehension of the offender. U nder the provisions 
o f section 105 of the Indian Evidence Act, w here a 
person is accused o f  any offence the  burden o f  p rov inq  
the existence o f circumstances bringing the case w ith in  
any special exception or proviso contained in the C ode 
or in any law defining the offence is upon  h im  and the 
court shall presume the absence o f such circumstances.

I therefore hold ' that the burden  o f proving that thev 
had used all means in their pow er to bring abou t the 
apprehension o f the offenders was upon  the applicants in 
the present case and it is quite clear that they never m ade 
any attempt to discharge that burden. T h e  application  
is rejected.
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Before M r. Justice ColHster and M r. Justice Bajpai

j i H S l  SINGH (P la i n t i f f )  t;. N IA D A R  SINGH and a n o t h e r

(D efen d  ANTs)'r

U. P. Agriculturists’ Relief Act {Local Act XXVII  of 1934), 
section ao—.lJebtor’s suit for account—Appeal for reduction 
of the amount adjuclicated— Court fee on appeal— Ad valo-

■ : vem: on the amount sought to be reduced— Court Fees Act 
{VII of ISIO)/section 1{i-o){f); schedule I, article 1— Valua
tion of relief—Fictitious valuation.

When in a suit for account under section 33 of the U. P. 
AgTiGuluirists Relief Act the court has adjudicated and declared

*Miscellaneous'Case No. 432 of 1937.



the amount due from the pl-aintiPi; to the defendant, and the 1938
plaintiff appeals, seeking for reduction of such amoiuit, then, 
whether the defendant has or lias not applied for and obtained Singe
a decree under sub*section (2)., ad valorem court fee on the 
appeal must be paid, the amount thereof being calculated ""Simgh
according to article 1 of schedule 1 of the Court Fees Act upon 
the amount by ’ivhich the plaintiff seeks reduction in his apj^eal.
The appellant, who seeks reduction by a definite amount, is 
not entitled to put a fictitious valuation on his inemoranduni 
of appeal, for the purpose of section 7(iv)(f) of the Court Fee'̂ .
Act.

The U. P. Agriculturists’ Relief (Amendment) Act, Local 
Act IX  of 1937, has provided for court fees payable on suits 
under secdon 33 of the U. P. Agriculturists’ Relief Act, but no 
such provisions have been enacted by it in respect to appeals; 
the court fees on appeals are therefore governed by the Court 
Fees Act.

The parties were not represented.
CoLLisTER and Bajpai, JJ. ; — This is a reference by 

the District Judge of Meerut. One Pahlad Singh insti
tuted a suit under section 33 of the Agriculturists’ Reliel*
Act (Local Act X X V II of 1934) against certain persons.
The trial court declared that a sum of Rs. 1,830-2-0 was 
due from the plaintiff to the defendants; but the plaintiff 
was not satisfied with this decree and appealed to the 
District Judge praying that the amount found due from 
him to the defendants be reduced to Rs.l,03L T he 
learned District Judge has referred the following cjues- 
tion to this Court for determination: “Whether in an 
appeal for reduction of the amount adjudicated by the 
trial court in a suit under section 33 o£ the Agriculturists’
Relief Act to be due from the appellant to the res
pondent V/rf v a l o r em  court fee should be charged on the 
amount by which reduction Is sought, and if not, what
is the court fee chargeable?”  '

A  more or less similar matter came before the 'raxing 
Judge of this Court in First Appeal No. 234 of 1936.
The learned Judge observed in his order, dated the 20th 
of April, 1936: “ It is not stated whether defendant has 
or has not paid the court fee (i.e.; on an application
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193s such as is referred to in sub-section (2) of section 33).
If the defendant has paid the court fee, then the decree 

SiNQH jg [yi fact a simple money decree in favour of the defend-
Niadae ant againsi the plaintiff. The plaintiff on appeal

desires that that money decree should be reduced by one 
sum of Rs.2,000 and another sum of Rs.590. In that 
case the plaintilf appellant would have to pay ad v a l o r em  
fees on these two amounts. If, however, the defendant 
has failed to pay the court fee within the time specified, 
the decree of the court below remains a mere declaratory 
decree and the Rs.lO court fee paid on the appeal is 
sufficient.” The learned Judge thereupon directed that 
an inquiry be made as to whether the defendant had or 
had not paid the necessary court fee and so obtained a 
decree for money payable under section 33(2).

W e do not know whether or not in the present case 
the defendants have applied for and obtained a decree 
for recovery of the sum of money which lias been found 
due to them from the plaindff. In the event of their 
having done so before the filing of this appeal, we are 
in agreement with the view expressed by the Taxing 
Judge in the aforementioned order that the plaintiff will 
be required to pay ad va lo r em  court fees on the amount 
by which he xvants the decree to be reduced. This fee 
■\\'ill iha\̂ e to be determined in accordance with the 
provisions of the Court Fees Act.

If the defendants have not applied for and obtained 
a decree, the matter is not so simple. The learned 
Taxing Judge was of opinion that a court fee of Rs,10 
W'ould be necessary, but in Anis B e  g am  v. Shyam Sundar  
Lai (1) it was held by a Bench of this Court that a suit 
under section 33(1) of the Agriculturists’ Relief Act is not 
a suit for declaration, but is a suit for an account of money 
and it should be so valued. The valuation of such suits 
is provided for by rule 28 of chapter X X  of the General 
Rules (Civil), published in the G ov e rnm en t  Gazette  of 
the 11th of January, 1936, and according to that rule

(1) I.L.R. \mi] All. 965.
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sucii suits are valued for die purposes of the Suits 1938  

Valuation Act at such amount exceeding Rs.lOO, and 
not exceeding Rs.500, as the plaintiff may state in his 
plaint. The court fees which are payable in such suits NiADAit 
are laid down in Local Act IX  of 1937, under which 
schedule VI has been added to the other schedules 
appended to the Act. N o such provisions, however, 
have been enacted in respect to appeals. There can be 
no doubt that the declaration which is passed by the 
court under the first part of sub-section (2) of section 33 
is a decree within the meaning of section 2(2) of the 
Civil Procedure Code, and an appeal lies therefrom; 
and we have to consider what court fee is payable on 
such an appeal where the defendant has not applied for 
and obtained a decree under the second portion of sub
section (2) of section 33. Since no provisions about 
court fees have been enacted in respect to appeals, wc 
must have recourse to the rules applicable to ordinary 
suits. In other words, we must look to the provisions 
of the Court Fees Act. Section 7 (iv)(f) of that Act 
provides that the amount of court fee payable in an 
appeal arising out of a suit for accounts shall be accord
ing to the amount at which the relief is valued in the 
memorandum of appeal. The amount of such court 
fee will be computed under article 1 of schedule I  of 
the Act, the court fee chargeable being in accordance 
with the valuation which is placed upon his appeaL 
In the present case the appeal should be valued at 
Rs.799-2-0, this being the amount by which the plaintiff 
seeks to have the account reduced. Since the plaintiff 
seeks relief in respect to this amount, he cannot be 
allowed to put an arbitrary value on his memorandum 
of appeal. In the case o i  Jag e s h ra  y . Durga Prasad  
Siiigh (1) a prior mortgagee had sued upon his mortgage 
and obtained a final decree for sale for Rs.6,818-12-5./
A  puisne mortgagee, who had not been a party to that 
suit, thereafter sued the prior mortgagee praying firstly

(IV (1914) L L .R . 36 All. 500. ^
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193S for a declaration that the clefeiKlant iras not entided to 
bring to sale tiie property comprised in the plaintiiT s 

SisoH mortgage and secondly for an iiijunction restraining the 
Niadak defendant from bringing the said property to sale. T'he 

first relief was valued on the amount of the defendant’s 
decree, namely Rs.6,818-12-5,, and a court fee of Rs.lO 
was paid in respect to it. It was held by a Bencli of this 
Court diat ad va lo r em  court fee should be paid. It vv̂ as 
apparently suggested in arguments before this Court that 
it was by an oversight that the plaintifl' had valued tJie 
relief in the W3.j she did and that it would have been 
open to her to have valued it at a nominal sum. At 
page 504 R ichards, C.J., observed: “ I cannot at all 
agree to any such contention. Section 7 says that the 
ad v a l o r em  court fee shall be paid ‘according to tlie 
amount at which the relief sought is valued in the plaint 
or memorandum of appeal. In all such suits the plain
tiff shall  state the amoun t  at w h i c h  h e  values  t h e  relief 
sought.’ It seems to me that the proper meaning to be 
attached to the latter words is that the plaintiff shall 
truly state the amount at which he values the relief 
sought, and that it cannot mean that a plaintiff is entitled 
to put in a fictitious value xdien the relief is capable of 
valuation.” With those observations we are in agree
ment.

The result is that in either case, i.e., whether the 
defendants have or have not sought and obtained a 
decree, ad va lo r em  court fees on the appeal should be 
paid, the amount being calculated according to article 1 
of schedule I of the Court Fees Act upon the amount by 
which the plaintiff seeks reduction in the account.

This is our answer to the reference.
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