
Before M r. Justice Bem iet and M r. Justice Vemia

193S RAGHUBAR DAYAL (T u d g m e n t-d e b to r ) AMBA PRASAD 
_____________ (D e c r e e -h o ld e r ) - '

U. p. Encumbered Estates Act (Local Act XXF' of 1934), sec
tions 7(l)(fl) and 9(5)— Stay of execution proceedings— Stay 
as against all judgment-debtors although only some have 
applied under the A ct— Mortgage decree for sale of two pro
perties, owned by two persons, respectively— One such person 
applying under the Act— Sale of the other person’s property 
must also be stayed, until apportionment of the liability by 
the Special Judge.
A final decree for sale upon a mortgage was passed against 

the mortgagor, who then owned a part of the property mort
gaged, as well as against the purchaser of the other ])art, namely 
a house. In execution of the decree the house «vas sold, anci 
while the sale was pending conhrmation the mortgagor judg- 
ment-debtor applied under section 4 of the U. P. Encurnberea 
Estates Act and an order was passed under section 0 of the 
Act:

Field, that all proceedings in execution of the decree, w4ie- 
ther as against the property owned by the judgment-debtor 
who had applied under the Act or as against the house which 
was owned by the other judgment-debtor, must, be stayed under 
section 7(1)(«) of the Act; and the decree-holder would be 
entitled to proceed against the house only after the liability of 
the house had been apportioned by the Special Judge in pro
ceedings under section 9(5) of the Act.

Section 7(I)(fl) does not say that the proceedings which must 
be stayed have to be in respect of the property of the applicant, 
but directs the stay of all proceedings in respect of a debt 
with which his property is encumbered, and it makes no diffe
rence that some other person’s property may happen to be 
also encumbered by the same debt.

Messrs. G. S. Pathak and S. K.,Miikerj i ,  for the appel
lant.

Messrs. Lai and C. B. Agarwala,  for the res
pondent.

B enn et  and V e r m Aj JJ. ; — ^This appeal arises out o£ 
proceedings under the II. P. Encumbered Estates Act.

*Fir3t Appeal No. 72 of 1936, from a decree of Daya Naiid Joshi, Civif 
Judge of Bulandshahr, dated the 30th of January, 1936.
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The facts briefly are these. The appellant had execiiteJ i93S
a simple mortgage in favour of the respondent. Sub- BAGnxnj-iB 
sequently one Lachhmi Narain obtained a money decree 
asrainst the appellant and in execution of that decree

o i l  Pkas.4I>
attached the mortgaged property. Thereafter the res
pondent brought a suit for sale on foot of his mortgage 
and impleaded the appellant as well as Lachhmi Nariin 
as an attaching creditor. A  preliminary decree was 
passed on the 8th of July, 1929. Some time later a ^ale 
of certain house property, which was part of the property 
mortgaged, took place in execution of Lachhmi Narani's 
monev decree and it was purchased by Mst. Shivanandi, 
who happens to be the appellant’s daughter. The res
pondent subsequently applied for the preparation of a 
final mortgage decree and made Mst. Shivanandi also a 
party to his application, and a final decree was passed on 
the 22nd of March, 1930. By the time the final decree 
u'as passed Mst. Shivanandi had died and Mst. Gopi had 
been brought on the record as the heir of Mst. Shiva
nandi. This mortgage decree was put into execution 
and the house property which had been piuxhased by 
Mst. Shivanandi was sold on the 18th of September, 1935, 
and while the sale was awaiting confirmation, the appel
lant on the 7th of January, 1936, filed an application 
before the Collector under section 4 of the U. P. Enctim- 
bered Estates Act and the Collector passed an order under 
section 6 of the Act on the 11th o f January, 1936. 
Thereupon the appellant filed an application in the 
court below on the 23rd of January, 1936, praying that 
action be taken under section 7 of that Act. The court 
below has dismissed that application by its order dated 
the 30th of January, 1936, and this appeal is directed 
against that order.

The contention of the appellant is that the Collector ‘ 
having passed an order under section 6, the court was 
bound to take action under section 7 o£ the Act, as the ; 
proceedings that were pending at the date of the said 
order were proceedings in respect of a debt with which



loss his immovable property is encumbered, as required by
section 7(l)(fl) of that Act. The learned counsel refers

D.iTAL fQ definition of “debt” as given in section 2(.'/) anil
A mba. to section 9(5) and contends that as the immovable

property of the appellant is encimibered with this debt 
the provisions of section 7(l)(a) have to be follow ei 
even though some property which has been purchased 
by another person is also encumbered by that debt. 
Reliance has been placed on the case of Babii  Rani  v. 
Manoha r  Lai (1). That appears to have been a case 
of a simple money decree, but we consider that the 
reasoning on which that decision is based will apply to 
the case of a mortgage decree also. The language used 
by the legislature in section 7 is very wide and it seems 
to us that in view of the language used the court below 
was bound to grant the appellant’s application under 
section 7. Mr. Panna Lai on behalf of the respondent 
has argued that as the proceedings which were pending 
in the court below were not in respect of the property 
which belongs to the appellant the sectiion was not; 
applicable. The section, however, does not say that the 
proceedings have to be in respect of the property of the 
applicant but speaks of proceedings in respect of a debt 
with which his property is encumbered. W e see no 
justification for introducing into the section words which 
are not there. W e may point out that the result of the 
appellant’s application under section 7 being granted 
will be that apportionment of the liability of the house 
property purchased by Mst. Shivanandi will have to be 
made under the provisions of section 9(5) of the Act by 
the Special Judge if and when a proper application 
under section 9(5) is made. Thereafter the decrec- 
holder will be entitled to proceed against the property 
purchased by Mst. Shivanandi for the realisation of the 
amount declared to be realisable from that property. 
For the remainder of the debt the proceedings laid down 

(1) I .L .R . [1938] All: 22. :
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in the subsequent sections of the Act will have to be isss
taken. Ragetjbae

m i  - 1  DayAL
to r  tlie reasons given above we allow this appeal, set v.

aside the order of the court below and send the case ppI sad

back to that court with the direction that it shall re
admit it to its original number and shall proceed accord
ing to law.
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Before Sir John Thom, Chief Justice, and Mr. Justice 
Ganga Nath

ANGAD AND OTHERS ( J l id g m e n t - d e b t o r s )  T/. MADHO RAM 1 9 3 5

AN'D OTHERS ( D e CREE-HOLDERS)* March.. 31

Civil Procedure Code, order X X I , rule 32(5)— N o t applicable 
to prohibitory injunctions— R em edy for breach of prohibi
tory injunction— Fresh suit— Civil Procedure Code, section 
47(2)— Conversion of application for execution into a suit.

Order XXI, rule 32(5) of the Civil Procedure Code does not 
apply to prohibitory injunctions, The “ act required to be 
done ” , mentioned in sub-rule (5), refers to a positive act such 
as is required to be done urider a mandatory injunction and 
cannot refer to an act which is proiiibited from being done.

Where a proliibitory injunction is disobeyed, e.g. a construc
tion is made which was prohibited, the remedy of the plaintifE 
decree-holder for the removal of such construction is by way 
of a fresh suit and not by way of execution of decree.

In such a case the application for execution, which is mis
conceived, can be converted into a suit, under the provisions 
of section 47(2) of the Civil Procedure Code.

Mr. Bal e shwaf i  Prasad^ for the appellants.
Mr. Ram Narain Verma, for the xespondents:
T hom , C.J., and G a n g a  N a t h ,  J . ;— This is a judg-- 

ment-debtor’s appeal from a decision of a learned single 
Judge of this Court in an execution case. The respond
ents decree-holders brought a suit for the removal of 
certain constructions from a piece of land and also for 
the removal of a certain drain opening on to this land.
The decree which was ultimately passed by this Court

* Appeal Iso. 99 of 1935, under section 10: of the Letters Patent.


