
1896 petitioDor ask for the Court’s ,permission to do wliat ho will under 
the la w  have M l  power to do ? Indeed, tlie Act does not give the 

Goods o f  Coiirt iurisdietion, when eranting probate or letters of adininis- 
Hemming, tration under its provisions, to include in such grant authority to 

dispo.se of property in respect of which the grant is made. 

Attorney for ajjplieant: Babu Vpiirbocoomar Qangooly.

c .  E . G.
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B efore  Sir W - Com er Petlieram , K t., C h ief Justice, U r . Justice P lgot, 
jgQ 0 and M r. Jualioe Macplierson,

M arch  4 . j j j  q q o d s  o t  IN D R A  C H A N iD R A  S IN G H  (D e ce a se d .)

S A R A S W A T I D A S S I « . T H E  A D M IN IS T R A T O K - 
G B N E R A L  OF B E N G A L . »

A ppeal— Letters P atent, BigJi Court, clause 15 — W ill— E xecutor— Raising
m oney hy -mortgage— Perm issive order o f  Gou-rt— P rob a te  and AdmirAs-
%ration Act {Vo f  m i ) .

N o one Ijut an executor or adm inislrator has pow oi' to  ap p ly  to  tho GoUrt 
under section 90 o£ the Probate and A dm inistration A c t  (V  o f  1881).

"Where a testator d irected  his executor to m annge the w h ole  o f  his estate 
tliroug’h the Court o f  W ards :

E eld , that there was no restriction  on tho exocmtor'’s pow er o f  sale, nnil 
that the provisions o f  section 90 o f  the Proba’te  and A dm inistration A ct did 
n o t  apply to his case.

E el'l, also, that an order on an apph’ cation nnder section DO o f  the Probate 
and Administration A ct, at the instance o f  a beneficiary, where there w.is 
no restriction on the pow er o f  tho executor to se ll, w as w ithout iurisdietion, 
and appealable under section 15 o f  tho Lottovs P atent,

H urrish Cliunder C hom lhry v. K a li S m d a ri D e U  (1 )  applied.

I ndra Chanbra S i n g h  died on the 14th May 1894, having 
anade his last W ill on the 18th ]\!ray 1894, o f which he appointed 
the Administrator-General tho executor. He left a widow Sriinati 
Mrinalini Uassi and a daughter, Srimati Saraswati Dassi, by 
pre-deceased wife. Both the widow and the daughter were miiaors. 
The executor obtained probate of the Will on the 30th June 1894. 
The testator directed his executor to have the whole of his estsite 
managed by the Court o f Wards. The income o f the testator’s! 
estate was ahotit 2 lakhs per annum, less expenses for repairs, &c.

<■* Original C ivil Appeal No'. 42 o f  1895.

(1) I L .  B,, 9 Calc., at pp. 493, 494.
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The debts due- ftom tbe estate amounted, on the 6fcli Seplember 
1895, to abotit 14 kkbs. Tlio prineipjil debt was due under a ~ 
mortgage,, dated tbe 15th Marcli- 188-7, for 10 lakbs bearing 
interest at 6| per oont., with lialf-yeariy rests, tlie duo date fixed 
by tlio mortgage boing tbe 13bh September 1895. Early in 1895 
a correspondoaco took place between tbe Adiniuistrator-Generai 
and Baba LoMt Moliuu G-liose, tbe fatter of Srimiiti Mrinallni' 
Dassi and between tbe Administrator-Q-eiieral and Babii Sarab 
Obunder Gboso, the husband o f Sriinati Saraswati Dassi, in wbicb 
Babn Lolit Mobun Gboso proposed that a- sirffioient sum (which. 
Maharaja Doorga Ghm’u Law was willing to advance at 5^ per 
cent, interest), be raised by a mortgage of th« estate to pay off 
tbe existing debts, and that such mortgage debt should be paid 
off gradually out o f th& incom'o o-f the estate.

Babu Sarat Obimdor Ghoso, ou behalf o f  his wife, opposed- 
this proposal, on the ground that such a course, if adopted, would' 
defer the enjoymient of his wife’s share under the W ill for fifteen 
years or more, during wbiich time sho' could only rcceivo the Es. 500' 
a mouth allotted for her maintenance under tbe W ill. The Adminis
trator-General declined to accede to the proposal o f Babu Lolit 
Mobun Ghose, unless an order of the Oourt, authorizing him to do 
so, should be made. Suah an order -was, upon notieo' to all tliO' 
pirties, applied for by Babn Lolit Mobun Ghose 011 the 9tli' 
September 1805, when Sale, J., made an order “ that the Adminis- 
trator-Geuoral bo at liberty to raise a sufficient sum of money for- 
tbe purpose o f paying ofi the debts- of the- estate of the said 
deceased by naortgage of the immoveable properties belonging to- 
the said estate,, or a suESoioub portion thereof ( such loan to be' 
repayable by instalments with interest at a rate- not exceeding 6- 
per cent, per annum), and thereout to pay off the whole o f the- 
Siiid liabilities, and thereafter out of the- imoom© of the said 
estate gradually to pay off the loan so. to bo raised as aforesaid, 
by such part-payments as may bo proper, having regard to. the 
other demands upon attch income.”

Against this order Saraswati Dassi appealed.
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Mr. J. T. Woodo'offe and Mr. Hill for the appellant. 
Mr. IF. C. Bonnerjec for the respondeut.
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Mr. Z)Oi!nt>;yVfl raised llie preliminary objection tliat no appeal 
lay against the order. The order is not a judgineat witHu section 15 _ 
o f tJae Lottery Patent; it does not deterraino any rights as between 
tbe parlies, and therefore no appeal lies from it— The Justices o f  
the Peace /or Calcutta v. The Oriental Gas Company (1). It is 
nothing moi-o than sanctioning something that the Adininistrator- 
Genoi'al had a right to do, if  he had power -under the W ill to raise 
money by sale or mortgage. Orders not determining any rights 
o r  imposing any liability are not appealable—-Lootf A ll Khan v. 
Asgiir Beza (2), Kislien Perskad Panday v . TilucMhari Lalll{3), 
The power sanctioned by the present order is a power not in 
existence at the time o f the Letters Patent, but is the creation of 
a recent Statute, and is therefore not appealable under section 15 
o f the Letters Patent— In the matter o f the Petition o f Janohey 
Nath Roy (J:). [The Court then called upon Mr. Woodroffe to 
argue the question raised by the preliminary objection,]

Mr. Woodroffe,— This order affects the rights of the appellant; 
it interferes with the due administration o f  the estate. So long 
as it stands, the appellant is prceluded from taking any steps to 
prevent maladministration o f the estate, and from complaining of 
such maladministration, when committed. The notice of motion 

not under section 90 of the Probate and Administration Act3S
(V  of 1881), for there is no restriction in the W ill oa the 
executor’s powders. The learned Judge had no jurisdiction to 
entertain the application. By section 86 o f  that Act every order 
made by a District Jndge by virtue of the powers conferred by 
the Act is made subject to appca.l to the H igh C ourt; and the defini
tion of “  District Judge ”  in Boction 3 of the A ct is wide enough to 
include a Judge sitting on the orlguial side o f the High Court, whose 
order is consequently appealable. So far as section 90 applies to the 
High Court, section 86 applies. On the other hand, if the order 
is made under the Administrator-Gfenerars A ct (II o f 1874), it is 
a dccretalorder under that Act ; and orders mado by a single Judge 
under that Act are appealable— S'ofnasMJzcZaram Chelti v. The Ad~ 
ministrator-Qeneral (5). I f  a jmisdictioii has been usm-ped, the

(1 ) 8 B. L . R ., 433, 452. (2 )  I . L , B „  17 Calc., 455.
(3 ) I , L , B ., 38 Gale., 182. (4 )  I . L , B ., 2 OhIc., 46G.

(5 ;  I , L , R.,, 1 M a il, H 8,



order is nevertlieless appealable— ■Hanish Ohimdei' CJiowdhry lSS)fi 
(J). Not only is tlie order made witliout jurisdioUoii, but tlie 
appellant is prevented from enjoying more tlian Hs. 500 a mouth of

as long as tll’e Admiaiatrator-Qeneral oliooses to tie up the estate. cjiiAKDjiA 
The mode-of paying off tlie debt is imfuir and'ino(iuitiible, besides Singh. 
being prejudicial to the estate. The application was not made by, 
or even with the-consent of, the Administrator-General ; it was 
made in invituvi to force his hand.

Mr. Bonnevjee in reply, — T̂ha definition contained in section 3 
of the Probate and Administration, Act isj noi doubt, wide 
enough to- inolode a Judge sitting ou the Original Side o f tho High 
C o u r tb u t  looking at sections 86 and 87 of that Act, and the 
corresponding sections 2^3, 26-1 o f  the &xcC6s.sion Act, together 
with the snbscqiuont eectiona in each of those Acta, it is clear 
that an order undor section 90 o f the Probate and Adniinistration 
Act is not intond'ed to bo the subject of au appeal. The word 
“ hereby”  iaseciiona86, 87 of the Probate and Administration 
Act means “  hereinbefore.”  Now section 98 of that Act is
eq^uivalent tOi sectioo 2.77 o f iho STCcession A c t ; but an order
undlor section 277 does not come within the purview of sec
tion 2'6G of the Act, by virtue of which au appeal has been 
allowed from the District Judge to' the High Court. I  submit 
that this order is. jio-t within' section 86' o f the- Probate and Ad
ministration Act. I f  the- order is made without jurisdiction and 
is a nullity, it cannot be the subject of an appeal.

Moreover, it wns the only order possible in the interest o f llie 
parties. -For, if  any part of the estate is now sold, the income 
from that part will bo wholly gone, and- the shni'es given to the 
testatoi's wido\\t and dangliter will be so much diminisbpd. On the 
other hand, if the mo-rtgage- Js executed, the income only o f tho 
estate is  dimamshed'for a tim'e, and then the entire estate would 
go to the benefioiai'ios. Thus, this order is not a judgm ent; it is 
a mere considoration o f a qj.iestioii o f espediency.

It is objected that the Actininlstrator-Qeneral'did not apply 
for the order. But it was not necessary that he shoiild. . Any 
person interested in an estate may take any steps the law allows

VO'L. X X llI.l CALOUTTA SEtilEg. 58;.j

(1> I, L, B , 9 Culc., 482, 493.
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to p.ut an executor in a position to administer the estate properly. 
I f  tlie Legislature requires a trustee himself to apply, if he wants 
directions, it expressly says so. For instance, section. 34 o f the 
Indian Trust Act, 1882, requires the trustee to apjDly, if he wants 
the diroctions of the Court. True, tho Act does not apply to 
Bengal ; but it is nevertheless good as an instance of the prin
ciple contended for. Again, in the Trustee Act ( X X V II -  
o f 186G ) in sections 8, 9, 10, 11 and 12 it is provided simply that 
“  it shall bo lawful ”  for the H igh Court to make the several 
orders mentioned in those sections ; hut in none o f  them is it 
enacted that the trustee alone shall apply.

rurthcr, the powers of the Administrator-General are restricted 
by the W il l ; for it requires that he shall have the loliole estate 
managed by the Court of Wards. The testator, therefore, did not 
intend that the Administrator-General should sell any part 
of his immoveable property. Ho knew that tho Court of Wards 
would possess, under section 4 of its Act, the power to se ll; and 
ho left it to the Court oO Wards to exercise that power, if it 
thought fit to do so. This caunot be said o f  the power to 
mortgage the estate ; for he had himself mortgaged the whole 
o f his estate for 10 lakhs. I f  tho Administrator-General had no 
power to sell, there was a clear restriction by implication within 
tho meaning of section 90 of tho Probate and Admuiistration 
A c t ; and the Court had full jurisdiction to direct the execution 
of the mortgage.

Mr. B ill in reply on the whole case. — There is no restriction 
in the Will on tho executor’s powers. Tho restriction must be an 
effective obstacle to his action, and one that he cannot get rid of, 
except under section 90 o f the Probate and Administration Act. 
Besides, it is not consistent with the position and duties of the' 
Court of Wards to take over the estate through the Adminis-? 
trator-General as a more conduit pipe, nor with tho Admiuistratorr 
General’s position as executor.

The order appealed against would he binding upon a Judge in 
an administration suit, because the Court making it would be a 
Court of co-ordinate jurisdiction. Unless tho order is sot aside 
now, it may be too late to assert our rights oven in an administra-’ 
tion su it; for, suppose the mortgage was foreclosed in the mean-



time ? Moreover, it might well be tlmt the mortgage would never isOS
te'paid o£f. Any judgment, fcherefore, tbat places the estate ia jT the

g-Qcli jeopardy is a judgment that materially affects or deterimaes 
the rights of the beuefioiaries. Even if the oj'der was made Cjmdra

withont jnrisdietion, it is not necessurily to he treated as au Smau.
absolute nullity for all purpoaos— In the matter of the Petition of 
Cochrane (1).
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The judgment o f the Court (P etheram, O.J., MAcrHEEeoif and 
PiGOT, JJ.) was dolivored by

PiaoT, J.— Tbis ia aa appeal frooi nti order made by one of the 
Iscarned J udges sitting on tho Original Side of the Court. Tlio order 
is made in tho goods of Kumar Indra Chandra Singh, deceased. 
Neither in the notice of motion upon which the order was made, 
nor in the order itself, does it expressly appear that the order "was 
in fact made under soction 00 o f the Probate and Admin.ish-ation 
Act. But this otuission need not bo dwelt on, Ju the argument 
of the appeal the respondent supported tho order as made under 
section 90, and thoro is no doubt that the order was really applied 
for and was made, or supposed to be made  ̂ under the authority of 
that section. Kumar Indra Chandra Singh died on tho 14th May
1894, leaving a vary largo property. By his W ill made and pub
lished on tliG 13th May ISM he made the Administrator-General 
of Bengal executor. Tlie "Wiil is as follows ;—

W ritten (or executed) liy  Sri Indra Cbumlor Siiigli, son o£ Rajfih Issur 
Cbundra Sing'll, deooasoG, I'usWing at N o. 1, Harrington Street.

“  I  make (tliis) instvuinent o f  W ill in tlie inannor m enlioned bolow ; ~

“ I  by  this W ill grant permiasion to m y  w ife, Sriinati Mriaalini, to ndopt 
Daltals PiUva. ® 8 !)fl shall, upon the dem ise o f  one, be comyetenfc to adopt (5 )  
Vdttah F utm s  ® in sucoossion. Jfurthef, ray aaiti w ife, besides maintenance, 
shall gut fvowTtiy ©state Rs. 10,000 (ten thousand rapoea) in one lum psum  
and Es. 1,000 (one thousand rupees) per month £or her life .

“ M y (ilaug'hter, Sninati Sai'aswafi, shftH, imfil m y  defat is paid otE, got 
Rb. 500, five Imndved vup«os pov niontli, and after m y debt is paid off, tho 
eaifi Srimati Swaswati Mata shall get a 4 annas share o£ m y estate (whicU

*  A  son gWen away by  his natural parents to persons ongnghig' to adopt 
him.

(1) U B .L , E,, 330.
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w ill (.lesoend to her) son, son ’s son, and so fortli in  su ooessm . In  the' event 
- oJ: tliore being no son (or) son’ s son the said 4 fo u r  nnnaa share shall, upon 

the dem ise o f  Srimati Saraswati, revert to and be inchuled in m y  estate.

“ M y  cousin, m aternal uncle’s son, Sii Jotiiidra Nath  Ghose Bh.'iin (and' 
after him ) his son, son’ s son, and so forth  in suocosaion, shall g e t  Es. 50, fifty- 
riipees per month.

“  M y son-in-law , Sriman Sarat Chandra Ghoss M oulik, shall g e t  Es. 50, fifty  
riipeea per month.

“  M y sister luid m y three nephew s (sister’s son s) shall each get Ea 3,000, 
three tlionsand rupees.

“ Gurnjea Srijoot Goneshi Prosad Chntnrvedi shall get TIs, 10,000, ten 
Ihonaand rupees, anil Srijoot M nknndo Ohotni'vedi shall get Rs. 3,000, three 
thousand rupees, and Bri Jogendro Chundcr Sing-h, Ichaxanchi (cashier) shall 
got Rg. 3,000, three thousand rupees.

“  Srimati H riday Dassi shall got Its. 250, tw o  hundred and fifty  rnpoos.

“  I  appoint the Administrator-General o£ B engal executor o f  this m y 
W ill. H o shnll ha-vethe w hole o f  m y  estate m anaged b y  the Court o f  Wards, 
F inis. I  hereby revoke all previous W ills . This is m y  last W ill. Finis. Dated 
the 81st BaiaaUh 1301 (E ng.) 13th M ay 1894.”

The two principal legatefes tinder tlie W ill, namely, the widow 
Srimati Mrinalini and the daughter Srimati Saraswati, are both 
infants. As to the widow, Lolit Mohnn Ghose, her father, has been 
made guardian of hor property by an order o f  tliis Court made 
on the 28th August 1894'. For the daughter, Sarat Chandra 
Ghoso Moulik, her husband, acts in this proceeding as representing 
her interest as her next friend.

The income of the testator’ s estate is about 2 lakhs less ex
penses for repairs, etc. Thera were on the Gth September 1805 
debts due amoimting to about Rs. 14,00,000, O f these the 
jirincipal debt is one due under a mortgage dated the 15th March 
1S87 for 10 lakhs bearing interest at 6 f per cent, with half-yearly 
rests, the due date fixed by the mortgage being the ISth September
1895. Upon this mortgage debt interest was due up to the 30th 
Jline 1895 to the amount o f Rs. 2,03,150-0-3. The unsecured debts 
were at the above data Rs. 1,78,938, o f which Rs. 40,000 was 
due on a promissory noto, carrying interest at 9 per cent,, and 
Rs. 50,000 oa a promissory note, carrying interest at 8 per cent.

Probate was granted to the Administrator-General on the 30th 
Jane 1894.

In tho early part of the year 1895, some corroHpondence took
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place between the Administriitor-General and Babu LoKt Mohan 
Ghose and tho Administrator-General and Babu Sarat Ohandra 
Ghose with respect to the administration o f the estate and the steps 
that should be taken with reference to the payment o f the debts due 
by tho estate. In the course o f that correspondence the circrtm- 
stances o f the estate were fully discussed, and it was proposed by 
Babu Lolit Mohun Ghose that a sufficient sum, which Maharaja 
Doorga Churn Law was willing to advance at 5 i  per cent, interest, be 
raised by mortgage o f the estate sufficient to pay off the existing 
debts, and that thereafter such mortgage debt should be paid o ff 
gradually out of the income o f  the estate. This proposal was 
opposed by Babu Sarat Chandra Ghose on behalf o f his wife, 
the daughter o f the testator. On her part it was contended that 
this course could not properly be taken by  the executor ; that 
the payment o f debts should not be postponed, but that 3 

sufficient portion o f the estato should be sold to pay off the debts 
as soon as possible, or at least the greater part o f them. It 
was objected on her part that the course proposed would have 
the effect of deferring her enjoyment o f the one-fourth share be
queathed to her for fifteen years or more, during which time she 
could only receive the E,s. 500 a month allotted for her main
tenance under the W ill. The Administrator-General felt unable to 
adopt the proposal o f Babu Lolit Mohun Ghose, or to accept 
the offer of Maharaja Doorga Ghurn Law to advance on mortgage 
at per cent, the sum which would be required to carry it out, 
because o f the opposition made by (or on behalf o f) Srimati 
Saraswati; unless an order of the Court authorizing him to do 
so should be made.

On the 4th September the notice o f motion in this matter 
was served on the Admiuistrator-General and on Srimati 
Saraswati and Baboo Sarat Chandra Ghose Moulik.

The Administrator-General, as appears by his letter o f 
6th September 1895, thought that ho could not oppose tho 
motion ; that the matter could be left in the hands o f the Court, 
bringing to notice only that the result of tho application, if 
granted, would be to defer for the whole term o f the loan the 
payment of the annuities under tho W ill, and the daughter her full 
share of the income, which she might otherwise be able to receive.

18 9 6
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On the date mentioned in the notice, the matter came on and 
the oi'dei' apjiealod against was made. Applioatiou -was made 
unsiiccessfully on behalf o f Srimati Saraswati for further time to 
enable her to oppose the grant o f  the order ; it may be noticed that 
the offer of Maharaja Doorga Chum Law made on the 31st August 
vpas by his letter o f that date only to remain in force while the 
Court was open np to the beginning of the vacation' then close 
at hand. Srimati Saraswati by her next friend Babu Sarat 
Chandra appeals against the order as having been made without 
jurisdiction, and also as being unfair and inequitable to her and to 
the peouniaTy legatees m dor the W ill, and also as being inexpedient 
and likely to resultinloss to the estate and to be prejudicial to the 
interests o f the estate.

It was objected that no appeal lay against the order ; it was 
also contended that, whether an appeal lay or not, the order was 
one within the jurisdiction of the Court under section 90 of the 
Act, and was a perfectly proper order, and one which should not be 
interfered with in appoul. It was contended that the order' was 
not appealable under the Charter; that it was not a judgment 
within the meaning o f clause 15, inasmuch as it did not adjudicate 
upon any right o f any o f the parties before us.

No doubt the order was made or must be taken as having pur
ported to be made under section 90 o f the Act. That section as 
it now stands was introduced into the Probate and Administration 
Act by section 14 of Act V I of 1889, in substitution for section 90, 
as it stood originally in the Probate and Administration Act. Act 
V  o f  1881, section 90, as it now stands, is as follows :—

“  90. (1 )  A n executor or adm inistrator has, su b ject to  the provisions- 
o f  this section, pow er to dispose, as he thinks fit, o f  all or any o f  the pro
perty fo r  the tim e being vested in  h im  under section 4.

“  (2 ) T he pow er o f  an executor to  dispose o f  im m oveable property so 
vested in him  is su b ject to any rosti-iction wliioli m ay be  im posed in this 
behalf by the W ill appointing him , unless probato has bcou  granted to him, and 
the Court w hich granted the probate permits him  b y  an order in writing, 
notwithstanding the restriction, to dispose o f  any im m oveable property epeci- 
fied in the order in  a manner perm itted b y  the order.

“  (3 )  A n  adm inistrator m ay not, w ithout tho previous perm ission o f  the 
Court l)y  which the letters o f  administration vvero granted,—

“  (a ) m ortgage, chargc, or transfer by  sale, g i f t ,  esoliange or otherwise,, 
any im moveable property fo r  tho time being' vested in him  under scction ,,4,fi<?i’
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“  (S ) lease any such property  fo r  a term  e icoed in g  five  yenra.
“ (4 )  A  disposal o f  property b y  an executor or ndininiatrator in con tra -■■ 

vention o f  sub-soction (2 )  or siib-aection (3 ) , as the case m ay be, is voidable 
at the inatance o f  any otber person interested ia  the property .

“  (5 )  B efore  any probate or letters o f  arlministration is or are granted 
under this A ct, there shall be  endorsed thereon or annexed thereto a cop y  o f  
sub-sections ( I ) ,  (2) and (4 )  or o f  sub-sactions (1 ) ,  (3 ) and (4 ) as the case 
fnay be.

“  ( 6)  A  .probate or  letters o f  adm inistration shall not be rendered invalid 
Ijy reason o f  the indorsem ent or annexure required by the last fo ro  g o in g  sub-sec
tion not havin g  been m ade thereon or attached thereto, nor shall the absence 
o f  such an endorsem ent or annexure nutliorise an executor or adm inistrator 
to act otherw ise than in  accordance with the provisions o f  this soction .”

So tliat, unless there bo such a restriction imposed in tbia 
belialf by the W ill appointing him, the executor does not need the 
permission o f the Court to dispose, as ho thinks fit, o f all or any of 
the property vested in Mm. He is, save when such a restriction 
is imposed, clothed with as full authority as is given by section 
269 of the Succession Act.

There is no such restriction imposed by the W ill of Indra 
Chandra Singh. It was contended that the provision in the Will 
that the estate should be managed by the Oourt o f Wards created 
by implication such a restriction ; but the Court o f Wards Act 
gives full power of selling or disposing of the estate to the Court o f 
Wards, so that this provision in the W ill cannot betaken as raising 
such implication.

No order therefore under soction 90 appears to have been 
required in this case ; as, indeed, the learned Judge remarks in the 
concluding sentence of his judgment.

But it does not follow from this that the order which was 
in fact made is not appealable.

No doubt, the order in its terms does not follow the terms of 
the notice. It is in its terms permissive. Whereas the notice 
contemplated an order requiring the Administrator-General as 
executor to raise a loan by mortgage to pay off the debts and there
after out of the income to pay off the loan by part-payments, the 
order is limited to giving him liberty to do so, although the 
judgment is that an order should be made in the terms o f the 
notice o f motion.
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But tlie order, though permissive only, is none tho less an 
' ordor of the Court directing, in cortain important respects, what it 
shall be lawful to do by the executor in course o f administration. 
It may be that, what it authorizes him to do, is not in the usual 
course of administration: but this need uot be considered with 
reference to the matter now under consideration. It is an 
adjudication after a hearing, upon the question whether or not a 
particular mode, or as the judgment says “  scheme, ”  o f adminis
tration shall be adopted. It is impossible, in judging of the effect 
and operation of the order, to leave out of consideration tho 
judgment deciding that the order shonld be made. It is an order 
in administration of the estate. It is one whioh, as long as it 
subsists, must be binding upon the parties, who appoarad on the 
motion, in subsequent proceedings between them in administration. 
It is therefore an order from which an appeal must lie under 
clause 15 of the Charter.

Nor does it at all follow that, if tho order was made without 
jurisdiction, an appeal does not lie from it i see the observations 
o f the Judicial Committee in Ilurrish Ohunder Chowdhry v. Kali 
Sundari BeU  (1).

As to the validity of the order, it was, we think, made without 
jurisdiction. Section 90 does not give the Com-t power to inter
vene in the administration o f the estate in the hands of the 
executor, save so far as to judge whether, under the circumstances 
brought before it, it may soom right that ho should have power 
tinder the Court’s order to act in contravention of a restriction 
imposed in the W ill by disposing o f any immoveable property 
specified in the order, in a manner permitted by tho order. No 
such case exist;ed here, so that the Court’s power to make an order 
at all did not arise ; and if  it had, this would not have empowered 
the Court to authorise a special mode of administration affecting 
the intarests of the legatees under the W ill in respect o f the time 
at which they should come into possession and enjoyment of tho 
legacies bequeathed to them.

Further, the section is not intended to be invoked on the 
application of persona other than tho jexecutor. The permission

(1) I. L. E., 9 Calc., at pp. 493, 494.
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1896is to be granted lo him to assist liim, if  ho needs sucli assislaiico, 
in carrying out tlio administraiiovi of the estate. It  is not a bgiti- ^  '
n u ito  use of its provisions to apply them so as to allow any of Llie G oods w ?

persons iutoresteJ undor the Will to ooine in, perhaps at groat Ohandbi 
«ost to the estate, an'I, iinder the form of seeking for Inra a per- Sis g u . 

mission for which ho has uot aakod, to institnte what are practi
cally, however imperfeet and limited, proceedings in administra
tion. It is not necessary, for the reasons just referred to, to con
sider whether or not the scheme approved of is ono which, upon 
the merits of it, were it possible to make an effectual order 
founded on them, ought to be ndopteil. ITor the reasons just 
mentioned, that would not bo possible. But notwithstanding the 
great respect due to the opinion of the learned Judge who sanc
tioned it and to that of tho Administrator-General, who appears to 
have been disposed to approve of it, it does seem open to very 
serious doubt -whether, having regard to the circumstances of the 
family and the magnitude of the debt wHoh burdens this great 
estate, the scheme suggested woid d in the end be most likely to 
teep the estate together and to save it from tho ruin of complicat
ed litigation.

The appeal is allowed, the order set aside ; the respondent must 
pay all costs in the Court below, and of this appeal ; no costs out 
of the estate can be allowed in such a case.

As to the costs of the Administrator-General the present 
order giving him only costs as between party and party is subject 
to any right whioli he may have and may hereafter assert to his 
costs upon the higher scale as between solicitor and client.

W e express no opinion whether an order properly made under 
section 90 of the Probate and Administration Act on the applica
tion of an executor is or is not appealable.

Attorney for the appellant: Mr. C. W. Foley,

Attorneys for the respondent : Kally Nath Mitter and 
Siirbadhicarry,

H. w. Appeal allowed.


