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petitioner ask for the Court’s permission todo what hé will under
the law have full power to do? Indeed, the Act does not give the
Court jurisdiction, when granting probate or lotters of adminis-
tration under its provisions, to inelude in such grant anthority to
dispose of property in respect of which tho grant is made.
Attorney for applicant :  Babu Upurbocoomar Geangooly.
C. T, G.

Before Sir W. Comer Petheram, Ki., Chief Justice, Mr. Justice Pigof,
and Mr. Justice Macpherson,
In Tz Goops or INDRA CHANDRA SINGH (Dr¢EaseD.)
SARASWATI DASSI v, TIHE ADMINISTRATOR-
GENERAL OF BENGAL. *
Appeal—Letters  Patent, High Court, clause 15—~Will—Ewecutor—Raising
money by mortgage—Permissive order of Court—Probate and Adminis-
Ypation Aot (V of 1881). '

No one but an execulor or administrator has powor to apply to the Gowrt
under section 90 of the Probale and Administration Act (V of 1881).

Where a testator directed his cxecutor to manage the whole of his cstate
through the Coutt of Wards :

Held, that there was no restriciion on the executor’s power of sale, and

that the provisions of section 90 of the Probaie and Administration Act did
not apply to his case. o

Held, also, that an order on an applicaiion under section 90 of the Probate
and Administration Aect, ab the instance of a beneficiary, where there was
no restriction on the power of the executor to sell, was without jurisdiction,
and appealable under scction 15 of tho Letters Patent,

Huzrrish Chunder Chowdhry v. Kali Sundari Debi (1) applied.

Ixpra CHanDRrA Siven died on the 14th May 1894, having
made his last Will on the 13th May 1894, of which he appointed
the Administrator-General the executor, He left a widow Srimati
Mrinalini Dassi and a daughter, Srimati Saraswati Dassi, by a
pre-deceased wife. DBoth the widow and the daughter were minors,
The executor obtained probate of the Will on the 30th June 1894,
The testator divected his executor to have the whole of his estate
managed by the Court of Wards, The income of the testator’s:
estato was about 2 lakhs per annum, less expenses for repairs, &c.

# Original Civil Appeal No. 42 of 1895, |
(1) . L. B,, 9 Cale., at pp. 493, 494,
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The debts due from the estate amounted, on the 6th September
1895, to about 14 lakhs. The principal debt was due under a
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mortgage, dated the 15th Marok 1887, for 10 lakhs besring €008 oF

interest ab 63 por eont., with h‘mlf~yearlylesbs, the due date fixed
by the mortgage boing the 15th September 1895, Rarly in 1895
a correspondonco took place between the Administrator-General
and Babu Lokt Mohun Ghose, the father of Srimati Mrinalin
Dassi and between the Administrator-General and Babu Sarab
Chunder Ghose, the husband of Srimati Saraswati Dassi, in which
Babn Lolit Mohun Ghose proposed that a sufficient sum (which.
Maharaja Doorga €hurn Law was willing to advance at 5% por
cent. interest), be raised by a mortgage of the estate to pay off
the existing debts, and that such mortgage debt should be paid
off gradually out of the income of the estate,

Babu Sarat Chunder Ghose, on behalf of his wife, opposed:
this proposal, on the ground thatsuch a course, if adopted, wouldr
defer the enjoyment of his wife’s share under the Will for fifteen
years ox more, during which time she could only receive the Rs. 500
amonth allotted for her maintenance under the Will. The Adminis-
trator-General declined to accede to the proposal of Babu Lolit
Mohun Ghose, unless an order of the Court, authorizing him to do
so, should be made. Such an order was, upon notice te all the
parties, applied for by Babu Lolit Mohun Ghose on the 9th
Seplember 1895, when Sale, J., made an order “that the Adminis-
trator-Grenoral bo at liberty to raise a sufficient sum of money for-
the purpose of paying off the debts of the estate of the said
deceased by mortgage of the immoveable properties belonging to-
the said estate, or a sufficient portion thereof ( such loan to be:
vepayable by instalments with interest at a rafe not exceeding 6.
per cent. per annumy), and thereout to pay off the whole of the
said liabilities, and thoreafter out of the income of the said
estate gradually to pay off the loan so to bo raised as afor esaid,
by such part-payments as may bo proper, having regard to the
other demands upon such income.”

Against this order Saraswati Dassi appealed.

Mr. J. 7. Woodraffs and Mr. I1ill for the appellant.
Me, W. C. Bonnenjee fox the respondent.
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Me. Donnerjee raised the preliminary objection that no appeal
lay aguinst the order, The order isnot a judgment within section 15 _
of the Lotters Patent ; it does not determine any rights ag between
the parlies, and therefore no appeal lies fromit—The Justices of
the Peace for Calcutta v. The Oriental Gas Company (1). Itis
nothing moro than ganctioning something that the Administrator-
Geneoral had a right to do, if he had power under the Will to raise
money by sale or mortgago. Orders not determining any rights
orimposing any liability are not appoalable—ZLootf Ali Khan Ve
Asgur Reza (2), Kishen Perskad Panday v. Tiluckdhar: Lall}(8).
The power sanctioned by the present order is a power not in
existence at the timo of the Letters Patent, but is the creation of
arecent Statute, and is therefore not appealable under section 15
of the Letters Patent—In the matter of the Petition of Janokey
Nath Roy (4). [The Court then ealled upon Mr. Woodroffe to
argue the question raised by the preliminary objection. ]

Mz, Woodroffe—~This order affects tho rights of the appellant ;
it interfores with the due administration of the estate. So long
as it stands, the appellant is procluded from taking any steps to
prevent maladministration of the estate, and from eomplaining of
such maladministration, when committed. The notico of motion
is not under section 90 of the Probate and Administration Act
(V of 1881), for there is no rostriction in the Will on the
excentor’s powers, The learned Judge had no jurisdiction to
ontertain the application. By section 86 of that Act every order
made by a District Judge by virtue of the powers conferred by
the Act is made subject to appeal to the High Court ; and the defini-
tion of * District Judge™ in section 3 of the Act i3 wide enough to
include a Judge sitting on the original side of the High Court, whose
order is consequently appealable. So far as section 90 applies to the
High Court, section 86 applies. On the other hand, if the order
is made under the Administrator-Greneral’s Act (LI of 1874), itis
a decrotalorder under that Act ; and orders made by a single Judge
under that Act are appealable—Somasundaram Chetti v. The Ad-
ministrator- General (5). If a jurisdiction has been usurped, the

(1) 8 B. L. R., 433, 452. (@) I L., R, 17 Calc., 455,
(3) L L. R, 18 Cule., 182, (4) 1. L, R, 2 Calc., 466.
(5) L L R., 1 Mad,, 148.
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order is nevertheless appealable—/Ilurrish Ghunder Chowdhry
(1). Not only is the order made without jurisdietion, but the
appellant is prevented: from enjoying mere than Rs. 500 a month
as long as tlie Administrator-General chooses to tie up the estato.
The mode of paying off the debt is unfair andinequitable, besides
being prejudicial to the estate. The applicstion was not made by,
or even with the-consent of, the Administeator-CGloneral ; it was
made in invitum to force his hand.

Mr, Bonnerjee in reply,—The definition contained in section 3
of the Probale and Administration Act is, no: doubt, wide
enough te include o Judge sitting on the Original Side of the High
Court ; but Tooking ab scctions 86 and 87 of that Act, and the
carresponding sections 263, 26.1 of the Buccession Act, together
with the subsequent sectiong in each of those Acts, it is clear
thatan order under section 90 of the Probate and Administration
Aet is not intended to bo the subject of an appeal. The word
“hereby  insections 86, 87 of the Probale and Administration
Act means ° hercinbefore,” Now section 98 of that Act is
equivalent to seclion 277 of the fSuccession Act; bub an order
under section 277 does not come within the purview of sec-
tion 266 of the Act, Ly virtue of whick an appeal has been
allowed from the District Judge to- the High Courte I submit
that this order is. not within section 86.of the: Probate and Ad-
ministration Act, If the order is made without jurisdiction and
is o nollity, it cannot be the subject of an appeal.

Moreover, il was the only order possible in the interest of the
parties, For, if any part of the estate is now sold, the income
from that part will bo wholly gone, and the shares given to the
testator’s widow and danghter will be so much diminished. On the
other hand, if the mortgage Is executed, the ineome enly of tho
estate is diminished for o time, and then the entive estate would
go to the beneficiarics, Thus, this order is not a judgment ; it is
a mere consideration of a question of &xpediency.

It is objected that the Administrator-Gieneral did not apply
for the order. But it was not necessary that he should. . Any
person interested in an ostate may take any steps the law allows

(1} L L, R, 9 Cale., 482, 493,
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to put an executor in a position to administer the estate properly,
If the Legislature requires a trustee himself to apply, if he wants
directions, it expressly says so. Tor instance, section 34 of the
Indian Trust Act, 1882, requires the trustee to apply, if he wants.
the dircctions of the Court. True, tho Act dees not apply to
Bengal ; but it is nevertheless good as an instance of the prin-
ciple contonded for. Again, in the Trustee Act ( XXVII-
of 1866 ) in sections 8, 9, 10, 11 and 12 it is provided simply that
“ it shall be Jawful ” for the High Court to make the sevoral
orders mentioned in those sections; bub in none of them is it
enacted that the trustee alone shall apply.

Further, the powers of the Administrator-General are restricted
by the Will ; for it requires that he shall have the whole estate
managed by the Court of Wards., The testator, therefore, did not
intend that the Administrator-Gteneral should sell any part
of his immoveable property. Ho knew that the Court of Wards
would possess, under section 4 of its Act, the power to sell ; and
he left it to the Court of Wards fo exercise that power, if it
thought fit to do so. This cannot be said of the power to
mortgage the estate ; for he had himself mortgaged the whole
of his estate for 10 lakhs, If the Administrator-General had no
power to sell, there was a clear restriction by implication within
the meaning of section $0 of tho Probate and Administration
Act; and the Court had full jurisdiction lo direct the execution
of the mortgage. ‘

My, Hill in reply on the wholo case. - There is no restriction
in the Will on the exccutor’s powers. The restriction must be an
cffective obstacle to his action, and one that he cannot get rid of,
except under section 90 of the Probate and Administration Act,
Besides, it is not consistent with the position and duties of the’
Court of Wards to take over the estate through the Adminis-
trator-General as a mere conduit pipe, nor with the Administrator- .
General’s position as executor.

The order appealed against would be binding upona Judge in.
an administration suit, because the (fourt making it would be a
Court of co-ordinate jurisdiction. Unless the order is sot aside
now, it may be too late to assert our rights oven in an administra--
tion suit ; for, suppoge the mortgage was forcclosed in the mean-
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time 7 Moreover, it might well be that the mortgage would never
bepaid off.  Any judgment, therefore, that places the estate in
such jeopardy is a judgment that materially affects or detevmines
the rights of the beuneficiaries, Wven if the order was made
without jurisdiction, it is nob necessarily to be treated asan
absolute nullity for all purposes—In the matter of the Petition of
Cochrane (1).

The judgment of the Comt (Prrozray, C.J., MacrEERFON and
Preor, JJ.) was delivered by

Pieom, J.—This is an appeal from an order made by one of the
learned Judges sitfing an tho Original Side of the Court. The order
is made in the goods of Kumar Indra Chandra Singh, deceased.
Neither in the notice of motion upon which the order was made,
nor in the order itself, does it expressly appear thab the order was
in fact made under section 90 of the Probate and Administration
Act. DBut this omission need not be dwelt on, In the argument
of the appeal the respondent supported the order as made under
seotion 90, and there is no doubt that the order was veally applied
for and was made, or supposed to be made, under the authority of
that section, Kumar Indra Chandra Singh died on the 14th May
1894, leaving a very large property. By his Will made and pub-
lished on the 13th May 1894 he made the Admlmsbmtor—(}eneml
of Bengal executor. The Will is as follows :—

Written (or executed) by 811 Indra Chunder Singh, son of Rajali Issur
Cliundry Bingl, deceased, residing at No. 1, Harrington Stroct,

%I make (this) instrwnent of Will in the manner mentioned bolow:—

4T by this Will grant permission to my wife, Brimati Mrinalini, to adopt
Daital; Putra. ® $he shall, upon the dermise of one, be competent to adopt (5)
Daitak Putras® in succession, Further, my said wife, besides maintenance,

thall get from my estate Bs. 10,000 (fen thonsand rupees) in one lump sum
and Rs. 1,000 (onethousand rupees) per month for her life.

My daughier, Srimati Sareswati, shall, wntil my debt iy paid off, got
Rs. 500, five hundred rupees por month, and efter my debt is paid off, the
said Srimaii Saranwoti Mate shall'get & 4 anbas share of my ostate (which

" # A gon given away by his nalural parents to persons engnging to adopt
him,

(1) 14B, L. R, 330,
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1896 will descend to her) son, son’s gon, and so forth in succession. Inihe cvent
of there being no son (or) son’s son the said 4 four annas share shall, upon

GI(;\:) SS” op the demise of Srimati Saraswati, revert to and be included in my estate.

CINDM “ My cousin, maternal uncle’s son, Sii Jotindra Nath Ghose Bhaia (and'
HANDRA . : i i :
Sll\?(}ll‘& after him) his son, son’s son, end so forth in succession, shall get Rs. 50, fifty-

rupees pet month.

“ My son-in-law, Sriman Sarat Chandra Ghoss Moulik, shell get Rs. 50, {ifty
rupees per month,

“ My sister and my thres nephews (sister’s sons) shall each get s 8,000,
three thousand rupees.

“QGurnjes Brijoot Goneshi Prosad Choturvedi shall get Rs. 10,000, ten
thousand rupees, and Srijoot Mukundo Choturvedi shall get Rs. 3,000, three
thousand rupees, and 8ri Jogendro Chunder Singb, khazanchi (cashier) shall
got Rs. 3,000, three thousand rupees.

“Srimuali Hriday Dassi shall get Rs. 250, two hundred and fifty rupeos.

“I appoint the Administrator-Grencral of Bengal executor of this my
Will. He shall have the whole of my estale managed by the Cowrl of Wards,
Tinis. I bereby revoke all previous Wills. This is iy last Will. Finis. Dated
the 81st Daisakh 1801 (Eng.) 13th May 1894."

The two principal legatses under the Will, namoly, the widow
Srimati Mrinalini and the daughber Srimati Saraswati, are both
infants. As to the widow, Lolit Mohun Ghose, her father, has been
made guardian of her property by an order of this Court made
on the 28th August 1894. Itor tho daughter, Sarat Chandra
Ghoso Moulik, her husband, acts in this proceeding as representing
her interest as her next friend.

The income of the testator’s estate is about 2 Jakhs less ex-
penses for repairs, ete. Thera were on the 6th September 1895
debts dae amounting to about s, 14,00,000, Of these the
principal debt is one due under a mortgage dated tho 15th March
1887 for 10 lakhs boaring interest at 63 por cent. with half-yearly
rests, the due date fixed by the morlgage being the 15th September
1895. Upon this mortgage debt interost was due up to the 30th
June 1895 to the awount of Rs, 2,03,150-6-8. The unsecured debis
were ab the above date Rs, 1,78,938, of which Rs. 40,000 was
due on a promissory nobo, carrying interest at 9 per cent., and
Rs. 50,000 oa o promissory note, carrying interest at 8 per cent,

Prohate was granted to the Administrator-General on the 30th
June 1894, J

In the early part of the year 1895, some corrospondence fock



VOL. XXI1L.] CALCUTTA SERIES.

place between the Administrator-General and Babu Lolit Mohun
Ghose and the Administrator-General and Babu Sarat Chandra
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Ghose with respect to the adninistration of the estate and the steps Goops or
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that should be taken with reference to the payment of the debtsdue @gaynra

by tho estate. In the course of that correspondence the circum-
stances of the estate were fully discussed, and it was proposed by
Babu Lolit Mohun Ghose that a sufficient sum, which Maharaja
Doorga Churn Law was willing to advance at 5% per cent. interest, be
raised by mortgage of the estate sufficient to pay off the existing
debts, and that thereafter such mortgage debt should be paid off
gradually out of the income of theestate. This proposal was
opposed by Babu Sarat Chandra Ghose on behalf of his wife,
the daughter of the testator. On her part it was contended that
this course could not properly be taken by the executor ; that
the payment of debts should not be postponed, but that a
- sufficient portion of the estate should be sold to pay off the debts
as soon as possible, or at least the greater part of them. It
was objected on her part that the course proposed would have
the effect of deferring her enjoyment of the one-fourth share be-
queathed to her for fifteen years or more, during which time she
could only receive the Ils. 500 a month allotted for her main-
tenance under the Will. The Administrator-General felt unable to
adopt the proposal of Babu Lolit Mohun Ghose, or to accept
the effer of Maharaja Doorga Churn Law to advance on mortgage
at 5% per cent. the sum which would be required to carry it out,
because of the opposition made by (or on behalf of) Srimati
Saraswati ; unless an order of the Court authorizing him to do
go should be made.

On the 4th September the notice of motion in this matter
was served on the Administrator-General and on  Srimati
Saraswati and Baboo Sarat Chandra Ghose Moalik.

The Administrator-General, as appears by bhis letter of
6th September 1895, thought that ho could not oppose the
motion ; that the matter conld be left in the hands of the Court,
bringing to notice only that the result of the application, if
granted, would be to defer for the whole term of the loan the
payment of the annuities under the Will, and the daughter her full
share of the income, which she might otherwise be able to receive.

SiNGH.
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On the date mentionad in the notice, the mattor came on and
the order appealed against was made. Application was made
unsuceess{ully on behalf of Srimati Saraswati for further time to
enable her to oppose the grant of the order ; it may be noticed that
the offer of Maharaja Doorga Churn Law made on the 31st Aungust
was by his letter of that date only to remain in force while the
Court was open up to the beginning of the vacation- then close
at hand. Srimati Saraswati by her next friend Babu Sarat
Chandra appeals against the order ashaving been made without
jurigdiction, and also as being unfair and inequitable to her and to
the pecuniary legatees undor Lhe Will, and also as being inexpedient
and likely to resultinloss to the estate and to be projudicial to the
interests of the estate.

It was objected that no appeal lay against the order; it was
also contended that, whether an appeal lay or not, the order wags
one within the jurisdiction of the Court under section 90 of the
Act, and was a perfectly proper order, and one which should not be
interfered with in apposl. It was contonded that the order’ was
not appealable underthe Charter ; that it was not a judgment
within the meaning of clause 15, nmsmuch as it did not ad]udmate
upon any right of any of the parties before us.

No doubt the order was made or must be taken as having pur-
ported to be made under section 90 of the Act. That section as
it now stands was introduced into the Probate and Administration
Act by section 14 of Act VI of 1889, in substitution for section 90,
as it stood originally in the Probatc and Administration Act. Ack

V of 1881, section 90, as it now stands, is as follows :—

€90. (1) An executor or administrator has, subject to the provisions
of this section, power to dispose, as hethinks fit, of all or any of the pro-
perty for the time being vested in him under section 4.

#(2) The power of an executor to dispose of immoveable pmpexty 80
vested in him is subject to any restriction which ‘may be imposed in this
behalf by the Will appointing him, unless probato has been granted to him, and
the Court which granted the probate permits him by an order in writing,
notwithstanding the restriction, to dispose of any immoveable plopax'ty apecl-
fied in the order in a manner permitted by the order, ‘ ‘

“(3) An administrator may not, without tho provious permission of the
Court by which the letters of administration were granled,— .

“ (a) mortgage, eharge, or transfer by sale, gift, exchange or otherwise,
any immoveable proporty for the time heing vested in him undor scction 4590
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4t (B) lease any such property for a term etcoeding five years,

4 (4) A disposal of property by an executor or administrator in contra-
vention of sub-section (2) or sub-section (3), as the case may be, is voidable
at the instance of any otber person interested in the property. '

“(5) DBefore any probate or letters of administration is or are granted
under this Act, there shall be endorsed Lhereon or annexed thercto a copy of
gub-gections (1), (2) and (4) or of sub-sections (1), {3) and (4) as the case
may be.

“(8) A probate or letters of administration shall not be rendered invalid
by reason of the indorsernent or annexure required by the last fore going sub-sec-
tion not having been made thereon or attached thereto, nor shall the absence
of such an endorsement or annexure authorise an executor or administrator
to act otherwise than in accordance with ths provisions of this soction.”

So that, unless there bo such a restriction imposed in this
behalf by the Will appointing him, the executor does not need the
permission of the Court to dispose, as he thinks fit, of all or any of
the property vested in him. He is, savo when such a restriction
isimposed, clothed with as full authority as is given by section
269 of the Succession Act.

There is no such restriction imposed by the Will of Indra
Chandra Singh. It was contended that the provision in the Will
that the estate should be managed by the Court of Wards created
by implication such a restriction ; but the Court of Wards Act
gives full power of selling or disposing of the estate to the Court of
‘Wards, sothat this provision in the Will cannot be takon as raising
such implication.

No order therefore under section 90 appears to have been
required in this case ; as, indeed, the learned Judge remarks in the
concluding sentence of his judgment.

But it does not follow from this thzvmt‘ the ordor which was
in fact made is not appealable.

No doubt, the order in its terms does not follow the terms of
the notice. Itis in its terms permissive. Whereas the notice
"contemplated an order rvequiring the Administrator-General ag
executor to raise a loan by mortgage to pay off the debts and there-
after out of the income to pay off the lodn by part-payments, the
order is limited to giving him liberty to do so, although the
judgment is that an order should be made in the terms of the
notice of motion.
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But the order, though pormisive only, is none the less an
order of the Court directing, in cerfain important respects, what it
shall be lawful to do by the executor in course of administration.
It may be that, what it authorizes him to do, is not in the usual
course of administration : but this need not be considered with
referonce o the matter now under consideration. It is an
adjudication after a hearing, upon the question whether or not a
particular mode, or as the judgment says *“scheme, ” of adminis«
tration shall be adopted. It is impossible, in judging of the effect
and operation of the order, to leave out of consideration tho
judgment deciding that the order should be made. 1t is an order
in administration of the estate. It is one which, as long agit
subsists, must be binding upon the parbies, who appeared on the
motion, in subsequent proceedings botween them in administration.
Itis therefore an ovder from which an appeal must lie under
clause 15 of the Charter.

Nor does it at all follow that, if the order was made without
jurisdiction, an appeal does nof lie from it : see the observations
of the Judicial Committee in Furrish Chunder Chowdlry v, Kali
Sundari Debi (1).

As to the validity of the order, it was, we think, made without
jurisdiction. Section 90 does not give the Court power to inter-
vene in the administration of the estate in the hands of the
executor, save so far as to judge whether, under the circumstances
brought before it, it may scom right that he should have power
under the Court’s order to act in contravention of a restriction
imposed in the Will by disposing of any immoveable property
specified in the order, in & manner permitted by the order. No
such case existed here, so that the Court’s power to make an order
ab all did not avise ; and if it had, this would not have empowered
the Court to authorise a special mode of administration affecting
the intavests of the logatees under the 'Will in respect of the time
at which they should come into possession and enjoyment of the
legacies bequeathed to thom.

Further, the section is not intended to he invoked on the
application of persons other than the executor. The permission

(1) 1. L. B., 9 Cale,, at pp. 493, 494,
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is to be granted o him to assist him, if he needs such assistance,
in carrying out tho administration of the estate. It isnot alogiti-
wate use of its provisions to apply them so as to allow any of the
persons interested under the Will to come in, perhaps at great
vost to the estabe, and, undur the form of seeking for him a per-
mission for which he has uob asked, to institute what are practi-
cally, however imperlect and limited, proceedings in administra-
tion. It is not necessary, for the reasons just referred to, to con-
sider whether or not the schome approved of is one which, upon
the merits of it, wero it possible to make an effectual order
founded on them, ought to be adopled. For the reasons just
mentioned, that would not be possible. But notwithstanding the
great respect due to the opinion of the learned Judge who sane-
tioned it and to that of tho Adminisirator-General, who appears to
have been disposed to approve of it, it does seem open to very,
sertons doubb whether, having regard to the circumstances of the
family and the magnitade of the debt which burdens this great
estate, the scheme suggested would in the end be most likely to
keep the ostate together and to save it from the ruin of complicat-
ed litigaiion.

The appeal is allowed, the order set aside ; the respondent must
pay all costs in the Court below, and of this appeal ; no costs out
of the estate can be allowed in snch a case.

As to the costs of the Administrator-General the present
order giving him only costs as between party and party is subject
to any right which he may have and may lLereafter assert to his
costs upon the higher scale as between solicitor and client.

We express no opinion whether ar order properly made under
section 90 of the Probato and Administration Act on the applica~
tion of an executor is or is not appealable.

Attorney for the appellant : Mr. C. W. Foley.

Attorneys for the respondent : Kally Nath Mitler and
Surbadhicarry. |

H. W. Appeal allowed.
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