
decree-liolder, then her assignee Ram Rachpal will be 1937 

able to proceed with his application foi execution after 
he has rendered accounts in respect of the profits realised 
b y  Mst, Kishan Dei as directed in the order of the Civil Bam
Judge, dated the 21st of June, 1930. The appellant 
will get his costs in this Court as well as the costs incurr
ed by him in the court beloxv up to the date of our 
judgment.
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MISCELLANEOUS CIVIL 
Before Mr. Justice Iqbal Ahmad 

JAGANNATH PRASAD (A p p lica n t) v . OFFICIAL
LIQUIDATORS (O ppo site  parties )̂ ^̂ Decemblr IQ

Companies Act (VII of 1913), section 184— C ontributories^ —— -------
Contract to purchase shares— False statements in prospectus 
— Repucliatio7i of shares— Reasonable time— Before com
mencement of winding up.

The right to repudiate a contract to purchase shares of a 
company, on the ground of false and misleading statements 
contained in the prospectus, must be exercised within a reason
able time and in any case before the commencement of pro
ceedings for the winding up of the company. After such pro
ceedings have commenced, the right is no longer available and 
the shareholder must be placed on the list of contributories in 
respect of the balance due on his shares.

Mr. Lcdta Prasad  ̂for the applicant.
Messrs. .4 Ali and Mansur A lam (Official Liquida

tors), for the opposite parties.
I q b a l  Ahmad,, J. This is an application by one 

Jagannath Prasad under section 183(5) of the Companies 
A ct and the prayer contained in the application is that 
the applicant’s name be removed from the list of contri
butories prepared by the official liquidators.

It is common ground that :the applieant applied for 
the purchase of one deferred share of the company on 
the 15th of November, 1923, and paid a sum of Rs.5 on

^Application in Miscellaneous Case No. 297 oM  934.



1937 account of the application money on the 26th of Novem- 
JiG A K SA TH ' her, 1923. Each deferred share was of the face value of 

p e a s a d  j ŝJ oo. a  further sum of Rs.20 was paid by the appli - 

O i'F iciA L  cant on account of the share purchased by him on the
L i QUIDATOES  ̂ , r 1 , . .

allotment of that share on the 11th of March, 1924. A  
sum of Rs.75 on account of the share remained due and 
the first call with respect to a portion of that amount was 
made on the 25th of May, 1927. The applicant, how
ever, did not pay the first call or any calls that may have 
been subsequently made and Rs.75 remained due from 
the applicant to the company on account of the share.

By an order dated the 16th of July, 1929, this Court 
approved a reconstruction scheme by virtue of which 
every deferred share was converted into four ordinary 
shares of Rs.25 each with the result that the deferred 
share purchased by the applicant ŵ 'as, after the recons
truction scheme, represented by four ordinary shares.

An order for the compulsory winding up of the com
pany was passed by this Court on the 29th of April, 1935, 
and thereafter the official liquidators fixed the 2nd of 
August, 1937, for the settlement of the list of contribu
tories and sent a notice to the applicant calling upon him 
to show cause why his name should not be included in 
the list of contributories with respect to the sum of Rs.75 
that was still due from him on account of the four 
ordinary shares. The applicant did not appear on the 
date fixed and his name was put on the list of contribu
tories by the liquidators and intimation of this fact was 
given to the applicant. The applicant then filed the 
present application which is tor disposal before me today.

The applicant repudiates his liability as a contributory 
on two grounds. Firstly he alleges that he purchased the 
deferred share on the understanding that the proceeds 
of the sale of the deferred shares would be invested iti 
the publication of newspapers and that the holders of the 
shares ŵ ould be supplied with copies of those paoers 
free of cost. He states that newspapers were not regularly 
supplied to him, and, as such, he is absolved frorh the:
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liability to pay the price of the share. Secondly he alleges 1937
that it Avas stated in the application foim signed by liini jagan̂ th 
that the purchase of the share by him was “in terms of the 
company’s prospectus” and he asserts that as the com- 
pany’s prospectus was fraudulent the agreement entered 
into by him for the purchase of the share was void in 
law and is not binding on him.

In my judgment there is no force in either of the 
grounds relied upon by the applicant. There is nothing 
on the record to show that the purchase of the deferred 
shares by the applicant or the other shareholders of the 
company was subject to the condition that newspapers 
published by the company would be supplied to them 
free of cost. On the other hand it was provided by the 
prospectus of the company that “A subscriber subscribing 
one deferred share will be entitled to get free of charge 
either of the two weekly newspapers . . . and will also 
be entitled to the surplus dividend after deducting the 
annual subscription of the weekly journal he subscribes.’’
This provision in the prospectus clearly meant that tho: 
supply of the newspaper to the shareholder was not to be 
free of charge and that the annual subscription of the 
journal was to be deducted from the dividend due to 
him. It is further a fact that some journals were pub
lished by the company and supplied to the shareholder-i 
from the year 1924 to 1928. It cannot, therefore, be 
said that the company did not, in terms of the prospectus, 
supply the journals referred to in the prospectus to its 
shareholders. The applicant cannot, therefore, be 
absolved from the payment of the amount due from him 
on account of the share purchased by him.

In support of the second ground relied upon by the 
applicant reliance has been placed by his learned counsel 
on Aaron’s Reefs, Limited
that case that where a person is indiiced by a frauduleht 
prospectus to apply for an allotment of shares, and his 
shares are afterwards forfeited by his failure to pay calls,

(1) [1J596] A.C., 273.



1937 he ceases to be a shareholder and becomes a mere debtoi 
Jagan-wath to the company, and if he has done nothing to affirm the 

P ra s a d  (-ontract he may repudiate it and defend an action for 
O f f i c i a l  calls On the sround of fraud.

LlQIirDATOES °
It is a fact that the prospectus that was issued by the 

company was a false and misleading document and 
contained untrue statements and representations, and 
the applicant had therefore the right to avoid the agree
ment to purchase the share, provided he exercised that 
right within a reasonable time. Any contract that is 
induced by undue influence, misrepresentation or fraud 
is voidable at the option of the party who was led to 
enter into the contract by reason of undue influence, 
misrepresentation or fraud. This proposition, though 
applicable to contracts relating to the purchase of shares 
of a company, is subject to certain other rules of law, 
and one of those rules is that the repudiation or the 
avoidance of the contract by the shareholder must be 
within a reasonable time and before the commencement 
of proceedings for the winding up of the company. The 
reason for this rule is not far to seek. If a shareholder 
does not within a reasonable time exercise the option of 
avoiding the contract for the purchase of shares of a 
company on the ground of fraud, misrepresentation or 
undue influence, a presumption arises that he waives his 
right to avoid the agreement. Moreover during the 
normal working of a company the rights and interests of 
third persons come into existence who, not being parties 
to the agreement for the purchase of the shares, remain 
unaffected by the right that the purchaser of the shares 
may have against the company, It is on this ground that 
it has been held that the right to avoid an agreement for 
the purchase of a share cannot be exercised after the 
proceedings for the winding up of the company have 
been initiated. To this effect are the decisions in Iw re 
Scottish Petroleum Company (1) and Oakes v, Turquo,nd 
and Harding (2). In the case before me I find that the
(1) (1883) 23 Ch. D. 413(434V (2) (1867) L .R , 2 E. and Ix. A. 325.
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applicant purchased the share in the year 1923 and he 1937 .
did not exercise his right to avoid the agreement to pur- 
chase the share till the date on which the application for pê sad

the winding up of the company was filed in this Court, official

Indeed it is only now when the applicant has been put 
on the list of contributories that he wants to be released 
from the agreement for the purchase of the share. This 
cannot be allowed. The official liquidators were there
fore right in including the applicant in the list of contri
butories. I accordingly dismiss this application with 
costs.
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REVISIONAL CIVIL
Before Mr. Justice Harries and Mr. Justice Rachhpal Singh

ABDUL NOOR (Judgm ent-debtor) v . BRIJMOHAN
SARAN ( D e c r e E-HOLDER)^ December, 13

U. P. Agriculturists’ R elief Act {Local A ct X X V I I  o f  1934), sec
tion 30—Applicability to decrees passed after the A ct—No 
bar of res judicata— CiyzY Procedure Code, section 115—
Material irregularity— W rong interpretation of section.

Section 30(2) o£ the U. P. Agriculturists’ Relief Act is appli
cable to decrees passed after the Act came into force. The 
words, “ if a decree has already been passed ”, refer to the date 
on which the debtor makes his application under section 30 
for reduction of interest, and do not relate only to those eases 
in which decrees have been passed before the Act came into 
force.

The Act confers an absolute privilege on debtors to claim a 
reduction of interest, and a debtor is entitled to ask for that 
relief, at any stage before die decree is satisfied, irrespective of 
whether he made or did not make such a claim before the 
decree was passed. The general principle of res judicata h  
hot applicable in bar of the debtor’s right to get a reduction 
of the interest, although he made ho such claim before the dec
ree was passed or did make such a claim but did not appear 
thereafter and allowed an ex parte decree to be passed against 
him for the whole interest.

Where the court, upon a wrong interpretation of section 30
(2), had deprived the debtor of his absolute right to get a

*Civil Revision. No. 6 of 1937.


