
1937 appellant was that a sub-lessee or mortgagee of lessee
Giben-dea rights is not ipso facto brought into direct relations with
Narain the landlord lessor. That principle cannot, in our
ciANGA opinion, be applied to a case wliere the mortgagee has
NaeAIBT . t \  1 1 -, 1 -1 • rpaid rent to the lessor and the latter has accepted it rrom 

him. The Nagpur and Lahore cases cited are decisions 
by single Judges and are also distinguishable on the facts. 
As to the Calcutta decisions, the learned counsel for the 
plaintiff respondent has invited our attention to the cases 
of Debnarayan Dutt v. Chunilal Ghose (1), Dxvarika- 
nath Ash v, Priyannth Malki (2) and Kshiwde Bihari 
Datta V. Mangobinda Panda, (3), as cases in which the 
opposite view has been taken. We are content to say 
that we agree with the judgments of Sir  L a w r e n c e  
J e n k in s  in the case of Debnarayan Dutt v. Chunilal 
Ghose (1), and of L o r t -W il l ia m s , J., in the case of 
Kshirode Bihari Datta v. Mangobinda Panda (3). We 
might also refer to the decision of their Lordships of the 
Privy Council in Khwajii Muhammad Khan v. Husai^ii 
Be gam (4).

For the reasons given above we are of opinion that 
this appeal has no force and we dismiss it with costs.
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Before Mr. Justice Rachhpal Singh and Mr. Justice Ismail

D e c S r  10 SKINNER (Judgment-debtor) -y. RAM RACHPAL
-̂------------ !—  ̂ (D ecree-h older) -

Civil Procedure Code, order X X I, ride 2— Payment by judg- 
ment-dehtor “  out of court’ ’— Decree-holder attaching a 
decree in favour of his judgment-debtor against another per­
son passed hy another court and realising the amount of such 
decree in that court— Not payment “ out of court” — Certi­
fication not 7iecessary.

Where in execution of his decree die decree-holder attached 
another decree in favour of his judgment-debtor against an­
other person passed by another court and realised the money 
of that decree by executing it in that court, it was held tha.t

F̂irst Appeal No. 17 oi: 1936, from a decree of P. D. Pancle, Second 
Civil Judge of Meerut, dated the 4th of November, 1935.

(1) (1913) I.L.R. 41 Cal. 137. (2) (1915) 22 C.W.N. 279.
(3̂  (1934\ I.L.R. 61 Cal 841, (4) (1910) I.L.R. 32 All 410. :



this was not a case of a payment made by tiie judgment-debtor jggy
“ out of court ” within the purviê v of order XXI, nde 2 of
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the Civil Procedure Code and no certification was necessary.
Where a decree-holder makes an application for execution 

and in pursuance of an order passed by tlie executing court R a c h p a l  

realises a certain amount from his judgment-debtor, then the 
payment will be deemed to have been made in court and not 
“ out of court”. The cases in which a payment is made with­
out the intervention of the court, and therefore the court 
knows nothing about it, have to be differentiated from those 
in ŵ hich the payment is made after the court has been moved 
to pass an order in favour of the decree-holder, and the court 
is cognizant of xvliat is going on. No certification is necessary 
in the latter class of cases.

Messrs. M. A. Aziz and Ram Nama Prasad, for the 
appellant.

Mr. Shiva Prasad Sinha_, for the respondent.
R a c h h p a l  Sin g h  and I s m a il ,̂ JJ. ; —Thb is a judg- 

ment-debtor’s first appeal arising out of an order passed 
in execution proceedings.

The facts which have given rise to the appeal before 
us can very briefly be stated as follows. One Mst. Kishan 
Dei instituted a suit against Thomas Skinner to 
recover possession over some property and mesne pro­
fits. On the 28th of August, 1926, the first court passed 
a decree in favour of Mst. Kishan Dei for possession and 
also awarded to her a sum of Rs.3,004-IS-6 on account 
of profits with proportionate costs. Thomas Skinner pre­
ferred an appeal to this Court against the decree which 
had been obtained by Mst. Kishan Dei. During the pen­
dency of the appeal Mst. Kishan Dei obtained possession 
over the property in suit in  that case and also made an 
application for realising the sum for which she had 
obtained a money decree and prayed for attachment of 
three decrees which Thomas Skinner held against one 
Benarsi Das. This prayer of hers was granted. Subse­
quently she executed two of these decrees and the fiBding 
of the court below is that a total sum of Rs.3,369-10-0 
was paid by Benarsi Das and Mst. Kishan Dei filed certi­
ficates in the cases in which the two decrees had been-



1937 passed certifying the receipt of the above mentioned 
amount from Benarsi Das. The result was tha.t these 

Skinneb |.̂ q decrees were declared by the court to be discharged 
■Ram  as fully satisfied.

R a o h p a l '  -

The appeal which had been preferred by Thomas 
Skinner to this Court was partially allowed and it was dec­
lared that Mst. Kishan Dei was only entitled to recover 
from Mr. Thomas Skinner a sum of Rs.2,972. Thomas 
Skinner had instituted a suit against Mst Kishan Dei; 
but after the decree of ihis Court it became unnecessary 
for him to proceed with the same. He applied to the 
court in which that suit was pending, praying that it 
should be converted into an application under section 
144 of the Code of Civil Procedure. That was done and 
the court, in accordance with the provisions of section 144 
of the Code of Civil Procedure, by its judgment dated 
the 21st of June, 1930, directed that he should be res­
tored possession over the property in suit because of the 
decree which had been passed by this Court.

Mst. Kishan Dei has assigned her rights in the decree 
which she obtained from this Court to one Ram Rach- 
pal and this man has now made an application for the 
execution of that decree.

The application was opposed by the judgment-debtor. 
It was pleaded by him that nothing was due in respect 
of the decree which the decree-holder was seeking to 
enforce. He pleaded that it had been decided inter 
partes in the decision which the court gave in respect of 
his application under section 144 that the decree-holder 
would not be entitled to execute his decree till he had 
rendered accounts and as no accounts had been rendered 
the decree-holder was not competent to execute the 
decree. The decree-holder took the plea in the court 
below that as no application had been made in the court 
executing the decree certifying any payment towards that 
decree within the period prescribed, order XXI, rule 2 
of the Code of Civil Procedure applies and the judgraent- 
clebtor could not be permitted to plead any satisfaction,
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partial or otherwise. The learned Judge of the court 1937 

below came to the conclusion that the contention raised xhohas 
by the decree-holder was correct. He held that as no 
steps had been taken to have the payment made to Mst. kah 
Kishan Dei by Benarsi Das certified, the judgment-debtor 
in the present case could not be permitted to plead that 
payment. It is against that order that the present 
appeal has been preferred by the judgment-debtor.

The first question which we have to consider in this 
case is whether the view taken by the court below as 
regards the application of order XXI, iiile 2, to the 
present case is correct. We have heaid learned counsel 
appearing on both sides and in our judgment the view of 
the learned Civil Judge is not correct and therefore can­
not be sustained. So far as the facts are concerned there 
is no dispute. Admittedly Mst. Kishan Dei made an 
application on the 15th of February, 1928, under order 
XXI, rule 53, praying that three decrees which were 
held by Thomas Skinner against other persons be attach­
ed. In the present case we are concerned only wdth two 
of those decrees which were against Benarsi Das. From 
the record of the execution case it appears that this 
application was granted and the court passed an order 
directing that Mst. Kishan Dei was entitled to execute 
the decrees held by Thomas Skinner against other per 
sons and the order further enjoined that the decree- 
holder should certify the payments which might be 
made to him. It appears that the decrees which Thomas 
Skinner had against Benarsi Das had been passed by the 
revenue court. Mst. Kishan Dei went to that court and 
proceeded to recover the amount due from Benarsi Das 
by way of execution. Benarsi Das, as we have already 
pointed out, paid a sum of Rs.3,369-10-0 towards the 
two decrees in full satisfaction.

It has been argued before us by learned counsel for the 
respondent that order XXI, tu k  2, applies to the case 
and therefore the judgment-debtor was not competent 
♦o ask that the |>ayment made by Benarsi Das should be
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1937 taken into account because no application had been 
under order XXI, rule 2.

Skinner Now the question which we have to consider is
Ra.m whether this rule has any application to the case before

lU C H P A I ■'
us. We are or opinion that the rule does not apply to 
it. It appears to us that the rule makes provisions in 
respect of two kinds of payments. The first is a case 
where a payment has been made out of court by a judg- 
ment-debtor and the other is where the decree is adjusted 
in whole or in part between the decree-holder and the 
judgment-debtor. Now so far as the second case is 
concerned, there is no difficulty. There has been no ad­
justment of any kind between the decree-holder on the 
one hand and the judgment-debtor on the other. We 
have only therefore to consider whether in the case before 
us it can be said that the payment of which the judg­
ment-debtor wishes to take advantage was made out of 
court. The argument of learned counsel for the res­
pondent is that the payments made by Benarsi Das should 
be treated for the purposes of the case before us as having 
been made out of court and as they were not certified the 
judgment-debtor cannot be permitted to take advantage 
of the same. We, however, do not think, having regard 
to the circumstances of the case before us,, that it is 
correct to say that the payments were made out of court. 
The decree-holder put his decree in execution against 
Thomas Skinner and asked that she should be permitted 
to execute the same with reference to the amount for 
which she had obtained a clecree from the court of first 
instance. The prayer was for the attachment of the 
decrees which were standing in favour of the judgment- 
debtor, Mr. Thomas Skinner. It was in pursuance of 
an order passed by the executing court that the decree- 
holder Mst. Kishan Dei was authorised to go to the 
revenue court and get the amount which was due to 
Thomas Skinner from Benarsi Das, The payment was 
made by Benarsi Das in that court and therefore we do 
not see how it can be argued that it was a payment made

1^98 THE INDIAN LAW REPORTS [ 1 9 3 8 ]



ALL. ALLAHABAD SERIES 299

outside the court. Where a decree-bolder makes an 1937
application for execution and in pursuance of an order thomas
passed by the executing court realises a certain amount Seiotbe

from his judgment-debtor, then the payment will be 
deemed to have been made in court and not outside 
court. The cases in which a payment is made without 
the intervention of the court have to be differentiated 
from those in 'which the payment is made after the court 
has been moved to pass an order in favour of the deeree- 
holder. Where a judgment-debtor makes a payment 
ouLside a court, the court knows nothing about that pay­
ment and therefore order XXI, rule 2 ordains that the 
parties should inform the court about that payment. 
Similarly if there is an adjustment between a decree- 
holder and a judgment-debtor of which the court is not 
aware, the same rule is applicable; but different consi­
derations will prevail where the intervention of court is 
sought to enforce a decree. If a decree-bolder makes an 
application to the court for execution and obtains an 
order in his favour, then the court knows what is going 
on. The court in the |)resent case was informed that a 
sum of money was due to Thomas Skinner from Benarsi 
Das and after knowing this the court passed an order 
authorising Mst. Kishan Dei to realise from Benarsi Das 
the money which was due to Thomas Skinner. The 
payment by Benarsi Das was made in the court which 
had passed the decree against Benarsi Das, So we are 
clearly of opinion that it cannot be said that this was a 
payment made outside the court. There may be cases 
in which a court may pass an order in favour of the 
decree-holder directing an officer of the court to go and 
realise a certain sum of riiOney from the judgment-debtor,
If the judgmeht-debtGr makes a paymeiit to an officer of 
the court, it would not be right to hold that that pay­
ment has to be certified to the court because it was not: ; 
made “in court”. The payment is made to an officer 
of the court whose duty it is to go and inform the court 
as to how he executed its order and there does not seem

21 AD



1937 to be any necessity in a case of this description to insist 
ThomaT" that the judgment-debtor or the decree-holder should 
Skinner inform the court of the payment. The court will know 
Rachfvl the payment without getting any information in that 

connection. We, in these circumstances, hold that as the 
payments by Benarsi Das were made to Mst. Kishan Dei 
after the order of the court executing the decree was 
passed, they are payments made in court and therefore 
order XXI, rule 2, has no application. This being our 
view, it must be held that the decision of the court below 
is erroneous.

Another point which was pressed before us on behalf 
of the appellant was that under section 144 of the Code 
of Civil Procedure proceedings, there was an order pass­
ed by the court that the decree-holder will not be entitled 
to execute the decree unless he has rendered accounts 
about mesne profits to Thomas Skinner.

It appears to us that having regard to this order which 
is binding upon the decree-holder, it is not open to her 
to execute her decree against Thomas Skinner unless 
she renders accounts of the profits which she had 
appropriated during her possession over Thomas 
Skinner’s property. Ram Rachpal who is her assignee 
cannot be in any better position. There is, however, no 
finding of the court below whether any account has been 
rendered by the decree-holder. This question will have 
to be decided by the court below.

For the reasons given above, we allow this appeal and 
set aside the order passed by the learned Judge and hold 
that the judgment-debtor Thomas Skinner is entitled to 
take into account the amounts which Mst Kishan Dei 
realised from Benarsi Das. The learned Judge of the 
court below will find the exact amount realised by Mst. 
Kishan Dei from Benarsi Das, and Thomas Skinner the 
judgment-debtor will be given credit for the same 
towards the satisfaction of the decree of the decree- 
holder. If it is found that after taking into account the 
sums paid by Benarsi Das anything is still due to the
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decree-liolder, then her assignee Ram Rachpal will be 1937 

able to proceed with his application foi execution after 
he has rendered accounts in respect of the profits realised 
b y  Mst, Kishan Dei as directed in the order of the Civil Bam
Judge, dated the 21st of June, 1930. The appellant 
will get his costs in this Court as well as the costs incurr­
ed by him in the court beloxv up to the date of our 
judgment.
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MISCELLANEOUS CIVIL 
Before Mr. Justice Iqbal Ahmad 

JAGANNATH PRASAD (A p p lica n t) v . OFFICIAL
LIQUIDATORS (O ppo site  parties )̂ ^̂ Decemblr IQ

Companies Act (VII of 1913), section 184— C ontributories^ —— -------
Contract to purchase shares— False statements in prospectus 
— Repucliatio7i of shares— Reasonable time— Before com­
mencement of winding up.

The right to repudiate a contract to purchase shares of a 
company, on the ground of false and misleading statements 
contained in the prospectus, must be exercised within a reason­
able time and in any case before the commencement of pro­
ceedings for the winding up of the company. After such pro­
ceedings have commenced, the right is no longer available and 
the shareholder must be placed on the list of contributories in 
respect of the balance due on his shares.

Mr. Lcdta Prasad  ̂for the applicant.
Messrs. .4 Ali and Mansur A lam (Official Liquida­

tors), for the opposite parties.
I q b a l  Ahmad,, J. This is an application by one 

Jagannath Prasad under section 183(5) of the Companies 
A ct and the prayer contained in the application is that 
the applicant’s name be removed from the list of contri­
butories prepared by the official liquidators.

It is common ground that :the applieant applied for 
the purchase of one deferred share of the company on 
the 15th of November, 1923, and paid a sum of Rs.5 on

^Application in Miscellaneous Case No. 297 oM  934.


