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is that the workman cannot hold a small object with the 

right hand. On the entire evidence the Commissionei 

for W orkm en’s Compensation has come to the conciii' 
sion that the earning capacity of the Tvorkman in every 

employment which he was capable of undertaking at 
the time of the accident has been reduced to nothing and 

that the workman has lost completely and permanently 
the use of the thumb and the other fingers of the right 

hand. It is not possible for me to go behind this clear 
finding of fact, and, accepting the same, I dismiss this 

appeal with costs because the finding concludes the 
matter.
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Before Sir Shah Muharnmad Suhihnan, Chief Jiislice^ and 

Mr. Justice Be^inet 

M U R L I AND OTHERS (DEFENDANTS) V.  H A N U M A N  P R A S A D  

AND ANOTHER (P lA IN T IF F S )*

Riparian owners— Natural rights of user in respect of natural 

strea?ns— Reasonable and equitable user— Dam m ing up the 

river for the purpose of a mill— W hether material injury 

caused thereby to a riparian owner higher up the stream in 

using it for his own m ill— Qiiestion of degree— Suit for 

damages— Prescriptive rights and Natural rights, scope of—  

Easements A ct (V of 1882), sections 7, illustration (h), 23 and 

29, illustration (a).

A ll that the law  relating to the natural rights of riparian 

owners to use the water of a natural stream requires of a party, 

by or over whose lan d  the stream passes, is that he should use 

the water in a reasonable m anner, and so as not to destroy or 

render useless or m aterially dim inish or affect the application 

o£ the water by the proprietors above or below  him  on the 

stream. H e has a right to the use of it for any purpose, 

provided that he does not thereby interfere w ith  the rights of 

other proprietors, either above or below him. Subject to tliis 

condition he may dam up the stream for the purpose of a m ill, 

b u t not if he thereby interferes w ith  the law ful use of the water 

by other proprietors and inflicts upon them a sensible injury. 

T h is principle has been adopted in section 7, illustration (/?), 

of the Easements A c t
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1936 T he plaintiii' and the dei'eiidaiU were riparian owners each 

of whom was utilising the water of a flowing- river, by means 

of dams and sluices, for d r i v i n g  the wheels ot his Hour m ill. 

T h e defendant’s m ill was about two miles further down the 

stream tiian the plaintiH’s mill. Later, the defendant raised the 

height of his darn and sluices ,̂ with the result that the water 

accumulated at the p lain till’s causeway and the level of the 

water near the blades oi: the plaintifFs miU was raised by i i  

inches, causing a loss of about 23 per cent, of the available 

power. T h e  plaintifE sued for damages; the right claim ed by 

him was not a prescriptive right, as his m ill had been in exist

ence for less than ao years, but the natural riglit of riparian 

owners: H tld , that the act of the defendant was not such an 

interference with the natural rights of tlie plaiiuill' as W ( n ild  

give rise to a claim for damages, as it did not prevent tlic 

plaintiff from exercising his natural right of m aking use of the 

water for the purpose of a mill; all that it had done was to 

cause a slight dim inution in the efficiency of the existing m i l l  

of the plaintiff, which could obviously be remedied by raising 

his m ill and, if necessary, liis dam by a corresponding heiglit of 

11 inches. Had the plaintiff already acquired a prescriptive 

right to use that particular m ill in  that particular manner in 

which he had been using it, only then could the suit for damages 

have been brought. In the absence of such a prescriptive 

right, the plaintifE had only the natural right to have a m ill on 

the river and to use the water to work it; and the act of the 

defendant did not destroy or prevent the exercise of such 

natural ligh t of the plaintiff. A  right to the continuance of 

particular conditions of the w'ater of a stream for the w orking 

of a particular m ill could be acquired by prescription, and was 

not a natural right, as would appear from section 59, illustration 
(a) of the Easements Act.

Messrs. Damodar Das and Panna Lai, for the appel
lants.

Mr. S. S. Shastry, for the respondents.

SuLAiMAN;, C.J., and Bennet^ J .; — This is a I.etters 

Patent appeal by the defendants against the decree o f a 
learned single Judge of this Court restoring the decree 
of the trial court in favour of the plaintiffs. T h e  plain
tiffs brought a suit for damages caused to the working 
of their flour mills on the rivei Paisoni in Banda district 

by the raising of the height of a bund two miles further
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down the river for a similar m ill by the defendants. 

T h e  findings of fact of the lower appellate court are that 

the defendants had raised the dam and sluices. “ It ii> 
proved by the evidence . . . that on account of accu

mulation of water near their blades plaintiffs’ mills du 
not work properly” and that “ on account of raising of 

defendants’ dam, water accumulated at the causeway" 
and that by raising their dam the water below the plain

tiffs' m ill was raised 11 inches and plaintiffs would there
fore lose about 53 per cent, of the available power and 

plaintiffs’ m ill w ould not work efficiently. T h e  lower 

court pointed out that plaintiffs did not state whether 

they based their claim on easement or on natural rights. 
Paragraph 4 of the plaint stated that the mills of the 

plaintiffs had been working for 15 or 16 years. T h is 
period was less than the so years required for an ease

ment and therefore the plaintiffs did not claim that they 
had a right of easement. T h e  plaintiffs argued that 
they had a natural right. T h e  court below found that 
plaintiffs had no natural right to dam up the river and to 
divert the flow of water for the working of their mills, 

that such rights could be acquired by prescription but 
could not be enforced as a natural right and that this 
was not in connection with riparian tenement. T h e  

learned single Judge has relied on a passage in Wright 
V. Howard (1), and a passage at page 99 is quoted which 

stated in regard to a river:

“  B ut each proprietor o f land on the banks has a right to use 

it; consequently all the proprietors have an equal right; and 

therefore no one of them can make such an use of it as w ill 

prevent any of the others from  having an equal use o f the 

stream when it reaches them. Every proprietor may divert 

the water for the purpose, for example, of turning a m ill; but 

then he must carry the water back into the stream, so that 

the other proprietors may In their turn have the benefit o f 

k. H is use of the stream must n o t  interfere w ith the equal 

common right of his neighbours; he must not injure either 

those whose lands He below him  on the banks of the river or
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those whose lands lie above him. Injury may be done to the 

proprietors below him by dim inislung the quantity ol: v̂a ter • 

which descends to them; it may be done to those aI>ove him 

Pi^AD^ by returning the xvater upon them so as to overflow their lands, 

or to disturb any of the operations in whic:h tliey may liavc 

occasion to use the water, as for exam ple by dim inishing the 

extent of its fa ll.”

W e would refer to a later ruling, Emhrey v. O'iooi 

(i), where it is laid down:

“ A ll that the law rec^uires ot the party by or over whose land 

a stream passes is that he should use the watei’ in a icaso!ial)le 

manner, and so as not to destroy, or render useless, or materially 

diminish or afl'ect the application of tiie water by the }>ro})rietors 

above or below on the stream. He must not shut the gales oi 

his dams and detain the water unreasonably, or let it off in 

unusual quantities, to the annoyance of his neighbour. Pothier 

lays down the rule very strictly, that the owner of the u|)])er 

stream must not raise the water by dams, so as to make it 

fall with more abundance and rapidity than it would naturally 

do, and injure the proprietor below'. But this rule nnist not !>e 

construed literally, for that would be to deny all valuable use 

of the Avater to the riparian proprietors. It must be sul)jec!e(l 

to the qualifications which have been mentioned, otherwise 

rivers and streams o f water would become utterly useless, 

either for m anufacturing or agricultural purposes.”

In M iner v. Gilmour (2) it was laid down at page 1 56 
as follow s:

“ By the general law applicable to running sti'eams, every 

riparian proprietor has a right to what may ])e called the 

ordinary use of the water flowing past his land; for instance, to 

the reasonable use of the water for his domestic pur{>oses and 

for his cattle, and this without regard to the efl'ect which such 

use may have, in case of a deficiency, upon proj^rietors lower 

down the stream. But, further, he has a right to the use of it 

for any purpose, or what may be deemed the extraordinary use 

of it, provided that he does not thereby interfere with the riglits 

of other proprietors, either above or below him. Subject to this 

condition, he may dam up the stream for the purpose of a m ill, 

or divert the water for the purpose of irrigation. But he has 

no right to interrupt the regular flow of the stream, if he
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thereby interferesMvith the hiwful use of the water by other 

proprietors and inflicts upon them a sensible in jury.” Muhu

T h is passage has been referred to with approval by 
Lord H a l s b u r y  in John W hite and Sons v. J. 8c M .

I F / ? ( i )  as follows :

“ Lord K i n g s d o w n , in M iner v. Gilm our (3) stated the rule 

in terms that have generally been adopted ever since. By the 

general law applicable to running streams, every riparian pro

prietor ha,s a right to w hat may be called the ordinary use of the 

water flowing past his land. Further, he may  ̂ subject to the 

condition that he does not theieby interfere w ith  the rights of 

other proprietors either above or )>elow him, dam up the stream 

for the purpose of a m ill.”

T h is judgm ent may be referred to in regard to a ques
tion which arose as to whether the dam erected by the 

plaintiff tmiied the channel into an artificial stream.
T h e  map shows that there is a large rock in the streani 

and the plaintiff has made a clam using the rock as pari 
of the dam and his m ill is apparently worked by the 

'\'v̂ ater from one side of his dam so that the m ill is 
actually adjoining the river. On page 80 Lord 

H a l s b u r y  stated:

“  In some curious manner— a m anner which it is very 

difficult to understand— it seems to have been assumed in some 

of the arguments here that the artificial addition to the natural 

rook, which, to some extent, forms the dam, has made some 

difference to the rights of the parties. T h e  right to m aintain 

that artificial addition to the rock may be assumed; but it  does 

not follow  that the addition to the rock has in  any respect 

altered the legal relations of the parties.”

It is also stated in Gale on Easements, 11th edition, 
page 2,<o2, : “ It seems that the use of artificial aids (as

m ill leats, etc.,) by a riparian owner does not in any way 
affect his natural right to the use of the water.” On the 
other hand prescriptive rights are referred to in Gale at 
p ag^ ^ 74: ‘I n  the case of water flowing through a

natural watercourse with a defined channel, rights may 
be acquired by prescription which interfere with what

V O L . L V rilJ  A L L A H A 15AD S ER I E S  9 8 5
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w o u ld  o th e rw ise  b e  d ie  n a tu ra l r ig h ts  o f o th e r  p r o 

p rie to rs  a b o v e  an d  below. A  r ip a r ia n  o w n e r  m a y  b y  

u ser  a c q u ire  a r ig h t  to  u se  th e  w a te r  in  a m a n n e r  n o t 

jn s tilie d  b y  h is n a tu ra l r ig h ts; b u t  su ch  a c q u ir e d  r ig h t  

has n o  o p e ra tio n  a g a in st th e n a tu r a l r ig h ts  o f  a  la n d 

o w n e r h ig h e r  u p  o r  lo w e r  d o w n  th e  stream,, u n le s s  tlie  

u ser affects th e  u se su ch  la n d o w n e r  has o f th e  s tre a m , 

o r  his power to use it, so as to raise th e  p r e s u m p tio n  o f  a 

g ra n t, a n d  so re n d e r  th e  te n e m e n t a b o v e  o r  b e lo w  a 

servient te n e m e n t.”  It appears th e re fo re  th a t th e  law 
to a p p ly  in the present case is th e  la w  a p p lic a b le  to  

natural stream s and not th e  law a p p lic a b le  to a r t i llc ia l  

channels. T h e  rights of r ip a r ia n  owners are tlie s i ib jc c t  

of paragraphs 630 to  in  H a ls b u r y ’s L a w s o f  E n g la n d , 

volume 11, page 353 o f secon d  e d itio n , an d  a s im ila r  

rule is laid down.
Now the evidence in this case establishes that the d am  

raised by the defendants has caused a rise of 11 inches in 
the level of the stream below the dam of the plaintiffs. 
T h e  raising of the level by this small amount d oes not 
appear to us to be such an interference with the n a tu r a l 

rights of the plaintiffs as would give cause to a right to 
sue for damages. T h e  natural rights of the p la in tiffs  

as a riparian owner or tenant are to have the u se of th e  

water in the stream and they may use such water for the 
purpose o f running a mill. The action of th e  d e fe n d 

ants has not prevented the plaintiffs from making use 
o f  the water fo r  the purpose of a mill. A ll th a t th e  

a ctio n  o f the defendants has done is to cause a s l ig h t  

diminution in the efficiency of the existing m ill of the 

plaintiffs. The plaintiffs can obviously remedy this 
m a tte r  by raising their mill and, if necessary, their clam 
by a corresponding height of 11 in ch es. I t  would only 
b e , in our opinion, if the plaintiffs had acquired by 

prescription an easement to use that p a rt ic u la r  m i l l  in 
th at particular manner that it could be said th a t  a  case 

would lie fo r  damages. The plaintiffs have not acquired 
any easement in regard to th at particular mill. T hey
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have only got the right to have a m ill on the river. T h e  , 
action o£ the defendants does not prevent the plaintiffs 

using their natural right. T h e  distinction appears to 

us to be an important one between the exercise of a 
natural right and the exercise of that right in a particular 

manner with a particular machine. Considering the 
principles laid down in Embrey v. Owen (1) we 

think that the defendants have not acted in an unreason
able manner and have not destroyed or rendered, useless 

the application of the water by the plaintiffs. W e think 
the defendants are not shown to have acted in a manner 

which would give rise to a claim for damages.

Leal ned counsel for the respondents referred to 
Subra??ianiya Ayyar v. Ramachandra Rau (2) and 

Perumal v. Ramasami Chetti (3), but in our opinion 

those rulings have no bearing on the point. T h e  prin
ciples which we have enunciated from the English ru l
ings have been adopted in the Indian Easements Act. 
Section 7(fo) sets out the following natural r ig h t; “ T h e  
right of every owner of immovable property (subject to 
any law for the time being in force) to enjoy, w ithout 
disturbance by another, the natural advantages arising 
from its situation. . . Illustration ( h ) .  T h e right 

of every owner of land that the water of every natural 
stream which passes by, through, or over his land in a 
defined natural channel shall be allowed by other 

persons to flow w ithin such owner’s limits w ithout in
terruption and without material alteration in quantity, 
direction, force or temperature.” B ut rights to parti
cular conditions of water for a particular m ill are acquir

ed by prescription and are not natural rights; see section 
29, illustration (a): “ A, the owner of a mill, has acquir
ed a prescriptive right to divert to his m ill part of the 

water of a stream. A  alters the machinery of his mill. 

He cannot thereby increase his right to divert water.” 

And similarly in section 33, illustration (fl) : ‘M / th e

(1) (1851) 6, Excli.. 353. (S') (1877) L L .R ., 1 M ad.. 335.
(3) L L .R .,  II  M ad., J 6.
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i9a(i owner oi; a savv-mill, has a right to a flow of ŵ aCcr siiffi- 
cieiu to work the mill. He may convert the saw^-mill 
into a corn-mill, provided that it can be worked Iw the

Hanumats , ^
phasap same am ount of w ater'/’

A ccordiiigiy  we allow this Letters Patent ajip eal am I 

we set aside the decree of the learned single Judge an d

we restore the decree of the lower- appellate co u rt w itli 

costs ihi oiu>hoiil.

()8 8  'l-HE INDIAN LA W  R E P O R T S  [ V O L . T.VIIT

R E V ISIO N A l. C IV IL

Before Mr. Justice Iqbal Ahm ad and Air, Jnsdce Harries 

BRITISH  INDIA CORPORATION, LT'D. (Oi-posmvi'AinA) 
Marc^! 16 u. RO BERT A5ENZIES (Appliciani')''

Companies Act {VII of 1913), section 9f i — Regisler of in cm hers...
Right to obtain a copy— Enforccrne.nl of the right by order  

of company court on a petition— Jurisdiction— (lo-inpanies- 

Act, section 3— Inherent jurisdiction to order compliance  

with mandatory provisions of the Act— Mandatory injunelKm  

xuithout a regular suit— General Rules {Civil), chapter K IX -A,.  

rule 2.

Section 3 of the Companies Act provides tint ilic courts speci
fied in that section have jurisdiction under the Coivipaiiics Act. 
Accordingly, altiiough in some cases there is no specific |>ro- 
vision in the Act as regards the authority of the court lo enfoi'cc 
compliance with the provisions creating staLiUory obligations 
on companies, nevertheless the courts referred to in section 3 
have inherent jurisdiction to pass orders to compel due olK4(;r\ - 
ance of the statutory obligations of a company and for giving 
redress to a person aggrieved by an illegal omission or refusal 
on the part oP a company. Where there is a wrong tiiere must 
lie a remedy.

A company court, therefore, has jurisdiction to dircct by 
mandatory order a company to comply with it.s statutory obliga
tion under section 36(2) of the Companies Act to supply a copy 
of the register of members to a shareholder on requisition by 
him. Such jurisdiction cannot be deemed to be expre.ssly or 
impliedly barred by reason of the circumstance that clause (3) 
of section 36 provides a penalty by way of fine for non-com-

*'Civil Revision No. of K);’/),


