VOL. LVII]] ALLAHABAD SERIES 925

next day, the 2gth of July, and that since then there
has been a dispute as to the right of possession, I think
it is extremely improbable that Radha Raman Das
could have voluntarily relinquished possession on the
28th of July, 1935. This is after all not a final adjudica-
tion of the rights of the parties. An order under section
145 is passed as the result of a summary proceeding
about the possession of the parties and the aggrieved
party can always have recourse to the civil court to
establish his right. The real disputc between the
parties in the present case is whether the present
applicants in revision are entitled to eject Radha Rarman
Das from his position as the mahant of the temple.
That is a question which can properly be agitated only
in a civil court. It seems to me that the order of the
Magistrate was substantially just and there is certainly
no ground to interfere with it in revision. The
application is rejected.

APPELLATE CIVIL

Before Str Shali Muhammad Sulaiman, Chief Justice, and
Mr. Juslice Bennel
JOHN BROTHERS (Orrosire-parTY) v. OFFICIAL LIQUI-
DATOR, AGRA SPINNING AND WEAVING
MILLS CO. (APrLICANT)*

Companies Act (FII of 1913), section 188—" Purchaser”—
“ Other person from whom money is due”—Scope of section
—Money due from a person wpon a conlract given by the
liguidator to him for working the mills of the company in
liguidation—Order for payment of such money to lhe
liguidator or inte - Bank—~Execution of such order—Juris-
diction.

Where with the approval of the court a contract was given by
the official liquidator to a third person for the working of the
mills of the company in liquidation, and according to the
terins of the contract a certain sum fell due from such persomn.
and upon the application of the official liquidator the com-

*Appeal No, 146 of 1034, under section 10 of the Letters Patent.
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pany Judge ordered that person to pay the wmount to tie
Imperial Bunk of India and directed that, in default, the arder
be executed in the manner of a simple money decree, it was
hield that the company Judge had no  jurisdiction  under the
Companies Act to pass any such order.

Disputes which may arise with third partics out of transactions
entered into by the liguidator with them are forcign to the
jurisdiction of the court in winding up proceedings

Section 188 of the Companies Act did not give juristliction to
the company Judge to pass the order in question.  "Fhat section
means that where an order can be passed against a persoun to
pay to the liquidator, it may be passed against the person o
pay to the Bunk. An order to pay to the liquidator ¢ be
passed against a contributory, or trustee, or receiver os such
other person as is mentioned in scction 135, Therelore, unless
a person comes. under section 18p, the compuny court hus no
jurisdiction to pass an order against him under scction 145 o
pay any sum of money to the Bank.

The word “ purchaser ” in section 188 must be taken o veler
to the word “contributory” which immediately precedes it,
and it means the purchaser of the interest of a contribwiory.
The words, “or other person from whom money is due ™, in the
section have reference to a person from whom moncy is <lue
under section 185, so far as it is intended that an order euforcing
payment should be made, but under section 188 it is open to
the court to order the payment to be made to the Bank instend
of to the liquidator.

Messrs. B. E. O’CGonor and B. Malik, for the appellant.

Messrs. P. L. Banerfi, Akhtar Husain  Khan  and
I. B. Banerji, for the respondent.

Suramvan, C.J., and Bexner, J.:—This is a Leters
Patent appeal by Messrs. John Brothers of Agra against
the order of a learned company Judge of this Counrt,
dated the 8th of September, 1934. The order is that
a sum of Rs.j51,266-2-2 should be deposited by
Messrs. John Brothers in the Imperial Bank of India
at Agra, in the account of the Agra Spinning and
Weaving Mills Co., Ltd., within one week from the
date of the order, this being the entire amount due to
the company on account of spinning charges. A copy
of the order was sent to the District Judge with the
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directions that if the amount is not paid within a week
from the date of the order, immediate execution of the
order must be issued, in the manner of a simple money
decree under the Code of Civil Procedure. The
grounds of Letters Patent appeal allege that the learned
company Judge had no jurisdiction to pass a decree and
direct its execution, and that the order appealed against
was 1illegal and was passed with material irregularity,
and that the ofhcial liquidator could only file a suit for
the realisation of the amount, and the procedure
adopted was 1llegal.

This matter arose from an application by the
liquidator of the Agra Spinning and Weaving Mills Co.,
Ltd., dated the gist of August, 1934, in which he
pointed out that the learned company Judge had. on
the 17th of August, 1934, granted time to Messrs. Joh
Brothers to pay the charges, and that Messrs. John
Brothers had not paid the charges and had on the 17th
of August, 1944, executed a mortgage i favour of
Govind Ram Ramnath of all their property. No special
prayer was contained m this application, but merely a
prayer for directions. Messrs. John Brothers filed a
reply through their counsel explaining why they had
made delay in payment of the charges. The circum-
stances which gave rise to this matter are as follows:

A contract was approved of by the court on the 21st
of July, 1933, by which the liquidator entered into a
contract with Messrs. John Brothers for the working
of the mills in question. By that contract Messrs. John
Brothers agreed to supply cotton and pay spinning
charges as well as to pay the running expenses of the
mills; and Messrs. John Brothers were to reccive the
produce of the mills as their property. The amount
which Messrs. John Brothers had to pay by the 15th of
each month would give a profit to the liquidator over
and above the amount which the liquidator had to pay
for the wages of the operators of the mills and other
«charges. It would thus be seen that in lieu of letting
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the mills to Messrs. John Brothers for a fixed vent the
liquidator was making certain payments and relying on
Messts. John Brothers to recoup him for these pay-
ments made in auy given month by the 1xth of the
following month. Messrs. John Brothers fell behind 1
their payments and the learned company Judge "on
various occasions gave them time to make good the
amount which was due from them. Eventually the
learned Judge on the application in question passed the
order that payment should be made of this amount of
about half a lakh; and if not made within a week the
order should be executed as a simple money decree-
The only question before us is whether the lecarned
Judge had jurisdiction under the Indian Companies
Act to make such an order. His order does not state
that any such question was raised before him; nor does
it purport to be under any section. The learned
counsel for the respondent says that the order is to be
considered as based on the Indian Companies Act (Act
VII of 1913), sections 188 and 19g. Section 188 provides
as follows: “ The court may order any contributory,
purchaser, or other person from whom money s due
to the company to pay the same into the Bank of Bengal,
the Bank of Madras or the Bank of Bombay, as the
case may be, or any branch thereof, respectively, to the
account of the official liquidator instead of to the official
liquidator, and any such order may be enforced in the
same manner as if it had directed payment to the official
liguidator.”

Now it may appear on first reading of the section that
it would cover the procedure adopted by the learned
company Judge. There is, however, no precedent for
such a view and the only rulings which have been
produced by learned counsel before us adopt a contrary
view in regard to precisely similar provisions in force
at various times in England. Prima facie a matter of
this sort would not form the subject of an order in
liguidation unless there is some anthorisation for such
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a course of action in the Companies Act. The position
of Messts. John Brothers was merely that of persons who
entered into a contract with the liquidator during the
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course of the liquidation. In the present matter ¢\ paron,

there is no suggestion made that Messrs. John Brothers
were in any sense contributories on whose behalf any
liability existed which could be enforced by the
liquidator. learned counsel for the respondents took
up the position that any transaction made by the
liquidator, such as for example the sale of cloth in the
case of liquidation of a cloth company, could result in
an order by the learned company Judge enforcing the
conditions of that sale. That is a somewhat extra-
ordinary proposition, and it is not clear why the
Companies Act should contemplate such a procedure.
Prima facie the Act in regard to liquidation provides
a means by which the assets of a company may be
realised by the liquidator and claims due from persons
in section 18x, contributories etc., may be realised from
those persons by order of the court. As regards those
matters it is not necessary that the liquidator should file
2 suit in another court. The company Judge has
jurisdiction for the purpose of carrying out the liquida-
tion, that is. the realisation of the assets of the company
and the payment of the creditors, etc. But judicial
decision of matters which may arise with third parties
owing to the transactions entered into by the liquidator
does appear to be foreign to the jurisdiction of the
learned company Judge. There is prima facie nothing
in the matter of liquidation which would call for the
exercise of such a jurisdiction. To a great extent the
subject of liquidation is similar to the subject of
insolvency, and no such jurisdiction exists in an
insolvency court. Now the natural interpretation of
section 188 appears to be that the section is intended,
as the marginal note states, for a power to the court to
order payment into a Bank instead of payment to a
liquidator. We consider that section 188 means that
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where an order may be passed against a purchaser 1o pay
to the liquidator it may be passed against the purchaser
to pay to the Bank. It is true that the end of the
section states: “and any such order may be enforced
in the same manner as if it had directed payment to the
official liquidator.” It is claimed by the learned
counsel for respondents that these words give jurisdiction
to enforce an order against persons other than contui-
butories, or persons mentioned in section 185. But it
does not appear to us that that meaning can be read into
the section. We think that the natural construction
to place on these words is that if an order can be
enforced, which is an order directing payment to an
official liquidator, the same order can be enforced if it
divects payment to a Bank. We, therefore, have to sce
whether the order could be enforced 1if it directed
payment to the liquidator, and for this purposc we
must vefer to other sections of the Act. It is admitted
by the learned counsel for respondents that there is no
other section of the Act dealing with a person in the
position of the appellants.  The appellants do not come
under section 185 as they arc not contributorics, or
trustees, receivers, etc., mentioned in that scction.
Therefore, if the order had been that they were to pay
to the official liquidator, that order could not have
been enforced under the provisions of section 185. We
consider, therefore. that the order cannot he enforced
under the provisions of section 188.

Considerable argument has been made in regard to
the opening words of section 188: * The court may
order any con(ributory, purchaser, or other person [rom
whom money is due to the company.” Now these
words undoubtedly cause a considerable dilficulty in
interpretation. A contributory " is a clear reference
to a contributory as defined in the Act in section 185,
and also as regards liability in section 185 ctc. But
what is meant by the word “ purchaser” and what is
meant by the words “ other persons from whom money
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i1s due”? The word “ purchaser ” has appeared in the 1938
Engiish Acts dating from the Act of 1862 onwards, and _ Joux

.- . . . BroTumnrg
has still continued in the Act of 1g29. We think that .
SR T ) OFFICIAL
a purchaser does not mean, as learned counsel contended, L1QUIDATOR,
any person who had purchased any goods from the (A6
liguidator or from the company. If the word _ a¥

Ve . . WEAVING
surchuser ” had this meaning of the urchaser of  Mirs
g P

goods. we think that the section would have defined it~
more precisely. The word does not occur in any
portion of the Act. We think that the word purchaser
must be taken to refer to the word contributory which
imediately precedes 1it, and that it means the purchaser
of the interest of a contributory. It is to be noted that
in English law purchaser has 2 wide meaning and
inciudes all persons to whom property passes except by
inheritance.  As regards the words “or other person
frory whom money is due” we think that this has a
reference to a person from whom money is due under
section 185 so far as it is intended that an order enforc-
mg payment should be made, but as regards “ other
persens from whom money is due ”

i

it is no doubt open
to the court to pass an order asking the other persons
to pav the money into the Bank instecad of to the
liquidator. The question has been before the English
courts on two occasions. Omne of these is reported in
In ve United English and Scottish Assurance Company;
Ex parte Hawkins (1). That was a case where a
creditor of a joint stock company obtained a garnishee
order attaching money of the company in the hands of
a banker, and subsequently a petition for winding up
of the company was presented; and after presentation
of the petition, but hefore the winding up order, the
creditor obtained payment of the money from the
banker. The official liquidator then applied under
section 100 of the Companies Act of 1862 for the
creditor to refund the money. The wording of this
section 100 is similar to the wording of section 18y of

(11 (1865-8) Law Rep. 5 Ch,, 787.
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our present Indian Companies Act, aud section 1oy
corresponds to section 188. The claim ol the oflicial
liquidator was that the creditor might be considered a
trustee within the meaning of section 100. 1t 1s 10 he
noted that the claim was not pressed apparently belore
the court that the creditor might come under the
wording of section 105 as a person from whom money
was due to the company. The Vice-CuancriLor puassed
an order for repayment to the liquidator, and then on
page 790 Sir W. Pace Woop, L.J., stated: " I entertain
no doubt that the Court had no jurisdiction to make the
order appealed from. Section 100 is as follows (Iis
Lovdship read the section). The object of the cnact-
ment was to prevent the expense of the company bring-
ing actions against the persons named, who are its
own contributories and officers, and ought not (o
be extended to other persons. I say this the wmore
confidently since the two cases, Hollinsworth’s case
(1) and Cox’s case (2). As to the 10grd section, 21l that
it does is to substitute the Bank for the official liquidator,
It cannot extend the provisions of the 1ooth scction.”
Sir C. J. SELWYN, L.J., on page #g1 remarked: T also
think that Hollinsworth’s and Cox’s cases e
conclusive authorities that a constructive trust of this
kind is not within the 100th section of the Companics

Act of 1862. .. In the present case T am of
optinion that the order appealed from having heen made
without jurisdiction, justice requires . . The

second time that the matter came before the courts in
England was in In re Vimbos, Limited (). This was a
case where debenture-holders had appointed a receiver
to realise the assets of the company and there was also
a proceeding for the liquidation of the company. The
receiver of the debenture-holders received certain assets
and made payments to the debenture-holders and retained
a certain sum as his remuneration. The liguidator

(1) (1840) 9 DeG, & Smi., 102, () (1850) 3 DeG, & S 18,
() [ra00] 1 Ch., g70. '
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called by summnions in the winding up for an order to
fix the remuneration of the receiver and claiming that
the balance should be paid over to the liquidator. It
was held by the court that this was not a matter in
which the court in liguidation had any jurisdiction.
The claim against the receiver was one for which the
liquidator must bring a suit. On page 444 the learned
Judge stated: * It seems to me that the ordinary
course of law would have to be followed. namely, an
action commenced by the liquidator against the alleged
agent (the auctioncer or stockbroker in the case I put)
claiming this money as the money of the company. . .
I therefore, without going at all into the merits of this
case, am bound to find that I have no jurisdiction and
that T must dismiss the summons.” We consider that
these precedents should be followed. In Tarachand
Jeramndas v. Official Liguidators, People’s Bank of India
(1) there was a case before two learned Judges of the
Punjab Chiet Court under the corresponding sections
149 and 152 of the Indian Companies Act of 1882. In
that case it was held that there was no provision in the
Companies Act which enables the court directing the
winding up to recover or authorise the recovery of
moneys in the hands of persons other than those
expressly mentioned in section 149 by summary process,
and that the court had no jurisdiction to pass orders
divecting the refund of moneys obtained by the
appellants in execution of their decrees before the order
for the winding up was passed or authorising the official
liquidators to take action to recover the said moneys
under the Act, and that the only course open to official
liguidators was to institute a suit In the regular way.
In view of this authority we consider that it has not
been shown that the learned company Judge had
jurisdiction to pass an order in the summary manner
which he adopted; and therefore we consider that the
order was without jurisdiction. Accordingly we allow

(1) Punj. Rec. 1915, p. 211,
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193 (his Letters Patent appeal and we set aside the order

T ronx of the learned company judge.  We make no ovders as
Brosuess o costs in view of the fact that the appellants admit tha
L f(;ltln;ifa the claim is correct, zu.]d that tl‘\.c matter of jurisdiction
gma had not been t‘akcn .501‘101.}&1\/ .bcturc the leurned contpany
. Judge in the form in which it has been taken before us.

MriLts —
Co. REVISIONAL CRIMINAL
Before Siv Shal Muhammed Swlaiman, Ghicl Justice, aud
AMr. Justice Bennet
1036 EMPEROR o, JTASNAMIL anp oraers®
Febiruary, N ) B
=7 Indian  Penal Code, section 15— Illegal act "-=Defressed

——

classes viding in palanguins through a hill villege-—Objection
by high caste Hindus—Local practice—Police officer’s arder
to dismount from palanquin—Qrder wnauthorised—-"Lolice
det (I7 of 1861), section g1—Scope of scclion--Ahpreliension
of riot.

Section g1 of the Police Act is intended primarvily for the
purpose of keeping order on public roads, preventing confusion,
regulating wraffic and avoiding obstruction. The section can-
not empower every police officer, whether a police inspector or
a constable, to issue orders prohibiting the doing of otherwise
legal acts simply because he apprehends that a breach of the
peace would be committed by other persons if the persons
ordered not to do the legal acts persisted in doing them. The
section does not authorise a police officer to issuc an orvder
which only a Magistrate might have issued wnder section 1.4
of the Criminal Procedure Code, to refrain {vom doing a per-
fectly legal act.

A bride and bridegroom, doms by caste, weve about to be
carried in palanquins through o hill village in Kiumaun, and
objections were raised by the high caste Hindus of the village
that depressed class people were never permitted to vide in
palanquins through the village, that the palanquins should be
carried empty and the bride and hridegroom should walk. The
qanungo, who in Kumaun has the status of circle inspector
of police, and who had been directed to be present, apprehend-
ing a possible breach of the peace, intervened and ordered

*(.Il‘inu'nal Revision No. 853 of 1935, from an order of J. R.W. Pennce't,
Sessions Judge of Kumaun, dated the zgth of July, rguz.



