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of the property in dispute. " 5 1 ^

W e accordingly dismiss tiiis appeal with costs.
Dauit 
SlSGH
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Mr. Justice Thorn and Mr. Justice Niarnai-idlah. i 936
EMPEROR V. GUPTA- Jamari/, 20

Crim inal Procedure Code, sections 99A, 99B, 99D— Order pros­

cribing a publication as tending to promote hatred and 

enmity between dijferent classes— Application to set aside 

the order— R ight' to begin— Onus of proof— Intention of 

author not material— hiterpretation— Benefit of doubt—
Indian Penal Code, section 153A.

O n an application under section 99B of the Crim inal Proce 

dure Code for the setting aside of an order of the Local Gov- 
■einmeiit under section 99A proscribing a publication, tlie 

initial burden of proof is not on the Grown counsel to support 

the order of the Government, and the language of section 99B 

ciearly indicates that it is the applicant who has to make out a 

case in his favour. Accordingly the applicant’s counsel should 

be allowed to open the case, and have the final right of reply.

Section 99D makes it clear that if the H igh Court is not 

satisfied that the publication contains matter of the nature 

referred to in section 99A, it  shall set aside the order of forfei­

ture. It follows that where a passage is open to two interpre­

tations and the matter is in doubt, the Court w ould not be 
satisfied that the matter is  of the nature mentioned, and m ust 

therefore set aside the order of forfeiture.

Intention of the author to promote hatred or enmity between : 
clitferent classes is not a necessary ingTcdient of the offehce 

im der section 153A of the Indian Penal Code. T h e  addition 

■of the words “ or is intended to ” in  section ggA of the Clrimi- 

nai Procedure Code makes the scope of that section wider than 

that of section 153A, because “ intention ” falls short of 

“  attempt ” and has in addition been made an alternative 

gTOimd for proceeding under section g9A in cases where tlie 

hatred or erimity may not yet have been actually promoted or 

even attempted, but is intended. T h e  Local Government may

* Crim inal Miscellaneous No. 7s of 1935.
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intervene at an early stage as a preventive ineasure and stop 

E m p e e o k  the actual promotion of hatred etc. These words in section 99A 

do not make the intention of the author a necessary or m aterial 

ingredient in cases where the matter comes under section 153A  

of li'ie Indian Penal Code. Even if a question of intention 

could arise, such intention must be gathered from the words 

used, and they themselves would be conclusive; a man must be 

held to intend the natural consequences of his act.

W here the ethnical origin of a community is sought to be 

traced by the author of a book, then so long as there is adher­

ence to the historical part of the narrative, however unpalatable 

it may be to the members of that community, or so long as. 

he is merely relying on certain customs, habits and practices 

prevailing among that community, there may be no offence 

under section 153A  of the Indian Penal Code. But, on the 

othei hand, where the author uses language which shows 

malice and attributes to the entire community certain im moral 

practices and habits, and there is generalisation of offensive 

remarks on the basis of a few instances and the characterisation 

of an entire community as possessing certain vices, so as to  

degrade the members of that community in the eyes of the other 

classes, the case certainly amounts to promoting feelings of 

hatred or enmity between classes.

Ml'. K . Masud Hasan, for the applicant 

T h e Government Advocate (Mr. Muhammad Ismail) 

for the Crown.
SuLAiMAN., C .J .: — This is an application by the author 

of a book, called “Jat jati ke mukammal halat yani jaC 

durpan, Part I” , under section 99B of the Crim inal 

Procedure Code, for an ordei to set aside the order 

passed by the Local Government under section 99A 

forfeiting to His Majesty all copies of his book.

The first question which arose for consideration was 

whether the learned counsel for the applicant should 

open the case, or whether the Government Advocate 

should begin. That, of course, depends on the further 

question whether the onus of proof lies on the appli­

cant ox on the Government. No doubt the F u ll Bench 

in the case of Emperor v. Baijnath Kedia (1) w ere
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(1)-(1924V I.L.R., 47 All.,



inclined to think that having regard to the framework

of section gg, the onus is cast upon the Local Govern- EaiPEaoB 

nient, but added that the question of construction wa:̂  gotta 

not free from difficulty, and that the matter was not of 
any great practical importance. T h e  importance of the

' . - . /  , , ,  S u la im tin ,
question lies in the right to begm and then the nnat c.J. 
right of reply. T h e  applicant’s counsel naturally 

Wishes to have the last word on the point In controversy.

In a later case another Full Bench of this Court, 
in Emperor v. Kali Charan Sharma (i), definitely ruled 

that it is for the applicant to convince the High Court 
that for the reasons he gives the order of the Local 

Governm ent is a wrong order. These two views were 

sought to be reconciled in a third Full Bench of this 
Court, Emperor v. Saigal (a), where it was held that 

the Bench w êre in complete agreement with the proposi­

tion laid down in Kedia’s case (3) that the question of 

onus of proof after both the parties had been fully 
heard was of little or no practical importance, and consi­
dered that it was manifestly most convenient thyt the 

Government Advocate should begin and state the ease 

in support of the Local Government’s order. T h e  
Bench, however, did not expressly endorse the view 

that the onus of proof lay on the applicant; and, there • 

fore, did not dissent from  the Tilling of the F ull Bench 
in  Kali Charaji Sharma^s c2Lse (i).

T h e  language of section 99B is to my mind very clear, 

and it allows the applicant to have the order set aside by 
the High Court on the ground A a t the book in respect 

of which the Local Governm ent’s order was made did 

not contain any seditious matter, or other matters refer­

red to therein. T here is nothing in the framework of 
the section or its language which would suggest that the 

in itiar burden of proof is on the Government and that 

therefore the Crown counsel must open the case and 

•support the order of the Local Government, and then

V O L .  L V I I l]  . A L L A H A B A D  S E R I E S  8 5 1
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have the final right o f reply = O n the other hand the 

language dearly  indicates that it is the applicant who 

has to make out a case in his favour. T h e importance 

of the question lies not only in the circumstance that 

there w ould be a righ t to have the last w ord  in the 

matter, but also in that the applicant's counsel may open 

the case and may try to show that the intention c f the 

author was innocent and that the general tenor of the " 

book and the purport of the subject-matter was not 

intended to promote hatred, enmity, or involve any 

attack on the religious beliefs and faith of others, but 

was intended for a laudable purpose. When the transla­
tions of objectionabie passages are available for the 

Court, the applicant’s counsel can certainly refer to 

them and satisfy the Court that they do not amount to 

objectionable matter within the scope of the section. 

W e have accordingly allowed the applicant’s counsel to 

open the case.

T he language of section 99B might have created some 

doubt, but that of section 99D makes it perfectly clear 

that if the Special Bench is not satisfied that the book 

contained objectionabie matter it shall set aside the 

order of forfeiture. It would therefore follow that 
even where a passage is open to two interpretations and 

the matter is in doubt, the Bench would not be satisfied 

that the matter is objectionable, and must, therefore, 

set aside the order of forfeiture. Apparently this was 
the reason why the Full Bench in SaigaVs case (1) 

remarked that where two views of a passage were reason­

ably possible, the applicant must have the benefit of that 

x '̂hich is most favourable to him.

T he learned advocate for the applicant has strongly 

pressed before us that the accused had no intention o f 

promoting hatred or ̂ enmity between any two classes o f 
His Majesty’s subjects, and has contended that the 

intention of the author to do so is a necessary ingredient.. 

Now it is quite clear to my mind that there are many

(1) (1930) I - L .R . ,  52 A IL , 775.:



offences in the Indian Penal Code for which the proof 
o£ an express intention on the part of the accused is Empeuoe 

not at ail necessary. Indeed, wherever it is necessary C4upta 

that intention should form a necessary part of the jfEence 

the sections expressly say so. No doubt the view has suimr̂ -'n 
been expressed in Calcutta and Lahore that the true 

intention of the author will have to be shown before the 
order can be justified. In P. K. Chakmvarti v. Emy 
peror (1) the learned C h ie f  J u s t i c e  observed that “ It 

must be the purpose or part of the purpose^ of the 

accused to promote such feelings, and, if it is no part 

of his purpose, the mere circumstance that there may be 

a tendency is not sufficient.” Certain cases were relied 

upon, which were cases of sedition. T hat case, hov/- 

ever, arose out of proceedings under section 108 of the 

Crim inal Procedure Code where the word “ inteni.ional- 

ly” has been deliberately introduced by the legislature.

In Ishwari Prasad Sharma v. King-Emperor (2) another 

Bench of the Calcutta High Court, although it came 

to the conclusion that a certain scene in a drama deserved 

the condemnation of all right thinking men, and if those 

expressions had stood by themselves and if the article 

were confined only to that scene they would have had 

no difficulty in holding that the article came within 

the purview of section 153A, remarked tliat the intention 

of the writer had to be judged not only from the words 

used in the article but from the article as a whole; and 

they held that it was not proved that the intention of 

the writer was to promote feelings of enmity or ’latred.

T h e  earlier Calcutta High Court cases seem to llav-e 

been followed in Lajpat Rai y  T/ie (3), where*

it was held that the Crown had to establish that tlie 

writer of the work had been actuated by that malicious 

intent which it was necessary to prove by exlxinsic 

evidence, or to infer from the nature of the work itself.

VOL.. L V IIl]  ALLAHABAD S E R IE S ' ,8 5 3 ,

(1) (1926) L L .R ., 54 C a t , 59(64). (2) A .L R ., 1937 Gal., 747-
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O n the other hand the F ull Bench’ in Emperor v. 

Kali Charan Sharm.a (i), when considering the question 

as to the intention of the writer, remarked: “ If the 

language is of a nature calculated to produce or to 

promote feelings of enmity or hatred, the writer must be 

presumed to intend that which his act was likely to 

pioduce/'

It seems to me that it w ould be interpolating the 

words “w ith intent to” in section 153A if one were to 

hold that the intention of the writer must be to promote 

hatred, etc., and that this must be established. T h e  

section merely says: “W hoever by words, either spoken 

or written, or by signs, or by visible representations, or 
otherwise, promotes or attempts to promote feelings 

of enmity or hatred etc.” It does not say “ intention­

ally promotes feelings of enmity, etc.” T h e  language 

of this section stands in clear contrast to that of section 

499 where it is provided that ‘ ‘W hoever by words either 

spoken or intended to be read, or by signs or visible 

representations, makes or publishes any imputation 

concerning any person intending to harm etc.*’ It 

would, therefore, seem to follow that the legislature ■ 

contemplates that the words spoken or written, which 

do promote hatred, etc., would create sufTicient mischief 

so as to fall within the scope of the section, and that it is 

not necessary for the prosecution further to establish 

that the writer had the intention to promote such 

hatred. Even if a question of intention were to arise, 

such intention must be gathered from the words spoken 

or written, and they themselves would be conclusive, 

and it would not be necessary for the prosecution further 

to prove that such an intention was behind the use of 

such words.

Coming to the facts of this case, there is no doubt 

that one of the principal objects of the author was to 

establish that the Jats are not one of the twice-born 

classes and are not entitled to wear (sacred thread)

(1) (1927) I .L .R ., 49 A ll., 856(860).



and pass as Kshatryas, which according to him  they now 
claim to be. In this connection the author has attempt- Emeekob

ed to trace the previous history o£ the community and g-opxa

their ethnical origin and has quoted profusely from 

previous histories and other books, trying to show that aiman, 
Jats could not belong to the upper classes. If he had

dealt with the subject from a purely scientific or his­

torical point of view, avoiding all offensive and abusive 

language, then even if he was wrong in his conclusion, 

the passages m ight not be open to objection. Again, 

even if in support of his theory he were merely relying 

on certain customs, habits, and practices prevailing 

among the Jats which are contrary to the practices 

accepted by the twice-born classes, he may still not be 

gu ilty  of an offence under section 153A. But where 

the author of a book goes beyond this and generalises 

his remarks so as to make them apply to the entire com­

m unity, and characterises them as low class people and 

belonging to the crim inal classes who are guilty 

offences and immoral acts, the book ceases to be a purely 
historical one and is bound to promote feelings of hatred 

and enmity between the two classes which are compared.

It is true that in this book the author has not at­

tempted to offend the religious susceptibilities of the Jat 

com m unity, as presumably he assumes that Jats are 

Hindus. He has, of course, not attacked their religion.

W here a person attacks another religion, or the founder 

of such religion, there is bound to be a considerable 

resentment in the community whose religion is attacked, 

leading to hatred against the community to which tfie 
writer belongs. In such cases the offence may w ell fa ll 

within the scope of section 153A. A ll doubt on that 

point has now been removed by the amendment o i 
■section S95A of the Indian Penal Code under which 

insults, or attempts to insult the religion or rd ig iou s 

beliefs of a class are made punishable. But where the 

origin of a community is sought to be traced, then so 
ionc  ̂ as there 15 adherence to the historical part of the

V O L .  L V I I l]  A L L A H A B A D  S E R I E S  8 5 5
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narrative, however unpalatable it may 'b e  to the mem­

bers of that community, there may be no offence; but 

on. the other hand where the author uses language wiiich 

shows malice and is bound to annoy the members of the 

community the origin of which he is going to trace, and 

uses remarks which apply to all the present members of 

that community so as to degrade them in the eyes o f , 

the other classes, he would, in my opinion, be prom oting 

feelings of enmity or hatred between that community 

and the members of his own community, who he intends 

should entertain a loŵ  ̂ and poor opinion of that com ­

munity and regard them as belonging to the low castes.

It would, not be proper to quote passages from the 

book of the author; but there is no doubt that there are 

several passages even in the portions which have been 

translated and printed that are wholly obnoxious and 

highly obiectionable, and are intended to attribute to 

the entire Jat community certain immoral practices and 

habits which are probably untrue, and which, w ould 

be highly resented by the Jats. T h e  generalisation of 

remarks on the basis of a few instances, and the chiarac- 

terisation of an entire community as possessing certain 

vices are certainly objectionable. I am, therefoie, ol: 

the opinion that the applicant has entirely failed to show 

that the book did not contain matters which promoted 

feelings of enmity and hatred betw^een different classes.

In this connection I would like to add that in section 

99A the words “or is intended to” have been added 

■which do not find place in section 153A of the Indian 

Penal Code. T he language of the amexrdment is 

unhappy, and might at first sight suggest that case 

falling under section 99A must in every case fulfil the 

requirements of section 153 A. T h e  scope ol̂  

section 99A  is wider than that of section 153A., 

because “ intention” falls short of “ attempt” and 

has in addition been made an alternative ground. It 

seems to me that what was intended was that where 

the words written or spoken do attempt to promote



feelings of enmity, hatred etc., and therefore fall under iQse

V O L . L V H l]  A L L A H A B A D  SE R IE S  fe' 5 7

section 155A, action can be taken by the Local Govern- Empjseor 

ment where, although there has yet been no occasion for gotta 

the promotion of any feelings of enmity and 

hatred and there may have been no attempt yet made 

to promote such feelings, but the words are intended 

to promote such feelings. T h e  Local Government may 

intervene at an early stage as a preventive measure and 
may stop the actual promotion of hatred etc.

I would, therefore, dismiss this application.

T hoMj J. : — I concur. T his Court is entitled to set 

aside the order of the Local Government only if it is 

not satisfied that Mr. G upta ’s book does contain 

obnoxious matter within the meaning of section 99A.

Now, it appears to me perfectly plain that Mr. Gupta s 

book does contain many passages which must be regard­

ed by the Jat community as obnoxious and offensive 

and which are likely to result in feelings of hatred and 

enmity between the Jats and other sections of the 
community.

I would only add on the question of intention, that 

when the Government acts under section 99A and sup­
presses a publication it does so in the public interest 

and it is not concerned with the intention of the author 

of the publication. T h e  powers given to the G overn­

m ent by section 99A  were clearly for the purpose of 
enabling the Governm ent to take steps to avoid Lrouble 

which such publication m ight possibly cause. It is true 

that there is a reference under section 99A  to the provi­

sions of section 153A  of the Indian Penal Code. l a  

this latter section, however, there is no specific mention 

of the intention of the author of the publication. Had 

the legislature intended that the prosecution must prove 

in proceedings under this section that the publication 

was made w ith the deliberate intent to promote iee l ings 
of enmity or hatred between different classes, specific 

provision w ould have been made therein. T h ere  being- 

no reference in section 153A to the intention of the
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author of the publication it clearly follows that the 

general presumption that a man must be held to intend 

the natural consequences of his act applies.

I agree in dismissing this application.

N i a m a t - u l l a i -Ij J .: — I concur.

B y t h e  C o u r t ; — T h e application is dismissed, and 

the applicant must pay the costs of the respondent which 

we assess at Rs.soo in addition to the costs of transla­

tion and printing.

A P P E L L A T E  C IV IL

1936 
January, 20

Before Mr. Justice Harries and Mr. Justice RachJipal Sijigh 

M A N G A L S E N  JA ID E O  P R A S A D  (Defendant) r/. G A N E S H I

LAL AND OTHERS (PLAINTIFFs)*

Shah jog hw idi— Negotiable Instrum ents Act { XXVI  of  i88i), 

sections i, 5, 13— B ill of exchange— Negotiable instrum ent 

outside the A ct— M ercantile usage— Liability of indorser to 

indorsee.

A  Shah jog  hundi is not a b ill of exchange as defined in 

section 5 of the N egotiable Instruments Act, as it is not an order 

directing the drawee to pay either to a certain person named, 

or to the bearer of the instriiment. If is, therefore, not a nego­

tiable instrum ent as defined in section 13 of the Act.

I 'h e  Negotiable Instruments Act, however, deals w ith only 

three specified classes of negotiable instruments, nam ely 

promissory notes, bills of exchange and cheques, as defined in 

the Act, and it does not deal with other kinds of negotiable 

insti'uments. Section 1 of the A ct provides that the A ct does 

not affect any local usage relating to any instrum ent in  an 

oriental language. Such an instrum ent may therefore be a 

negotiable insti'ument independently of the definitions of the 

Negotiable Instruments Act, if the character of negotiability 

has been impressed on it by established mercantile usage.

A  Shah jog hundi has been treated and recognized by In dian  

custom and law as a negotiable instrument, although it does 

not come within the definition of a b i l l  of exchange in the A c t ; 

and it being a negotiable instrument, the general provisions of

*Second A p p e a l N o, 1370 o f 1933, frojn  a  decree^ o f G an ga N ath , Di'i- 
tric t Judge o f A ligarh , d ated  the iG th o f Aus^ust, 1933, c o n f i n i n g  a d ecree 
of Y . S. G a h lau t, M un sif o f  K o il, d ated  the 7th  of Jan u ary , 1933.


