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1035 consideration, as indeed it lias been, under the auditor' :̂
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Miska report and the order of the learned Judge.
reasons given above, we allow this application, 

set aside the oi'ders of the court below, dated the 25th 
of November, 1933, and the 13th of February, 1934, 
and direct the court below to pass appropriate orders 
in the case in view of the observations made in our 
judgment, and if any property or accounts belonging to 
the ward was admittecily in the possession of the guardian 
he should be ordered to deliver the same to the ex-minor 
and if the guardian applies for a discharge the court 
should refuse to give such a discharge as it is obvious 
that the minor objects to, and the court is not satisfied 
with, the accounts submitted by the guardian, unless a 
suit by the minor for rendition of accounts is barred by 
time now. The minor should try and obtain redress by 
means of a regular suit and the question of dischai'ge 
will naturally abide the result in such a suit. The 
guardian, we understand, claims a certain sum from the 
ex-minor, and he can also, if so advised, institute a suit 
for the recovery of the same. Under the circumstances 
of the case we direct the parties to bear their own costs 
in the coint below and in this Court.
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Be:fore Mr. Justice Harries and Mr. 'Justice Rachhpat Singh

A N T U  R A I AND OTHERS (DEFENDANTS) t*. R A M  K IN K A R  R A I 

Demmher, 2 AND ANOTHER (PlA IN TIFFs)'"'

Civil Procedure Code, order XXII^ rule — D i s p u t e  among 

severni perwns as to iidio ii the legal representative of a 

deceased appellant— Oi'der deciding one of them to he the 

legal representative— Subsequent suit hetmeen same persons 

regarding succession to the deceased person— 'R.&s judicata.

A  decision under order XX.II, rule 5 of the Giyil Procedure 

Code of a dispute as to which of several persons is the Heir and 

legal representative o£ a deceased appellant is a decision in a

■̂■•Fivst Appear No. 42 of 1932, from  a decree of Krishna Das, Subordinate 
judge of Gha/ipm', dated the gtli of January, 1932.
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summary proceeding lor the purpose oi’ continuance of the 
appeal, and can not operate as res judicata in a subsequent 
suit between the same persons regarding succession to the Rai
property of the deceased person, which property was not in 
suit in the earlier litigation. R a j Bahadur v. Narain Prasad K ^kar,
(1), dissented from.

Dr. K. N. Katju and Messrs, A. P. Paridey and Jcmaki 
Prasadj  for die appellants.

Mr. B, E. O ’ ConoTj Dr. N. P. Asthana and Messrs.
M. L. Chaturvedi and B. N. Sahai  ̂ for the respondents.

H a r r i e s  and R a c h h p a l  Si n g h  ̂ J J . : —This is a 
defendants’ first appeal against a decree for possession 
passed by the learned Subordinate Judge o£ Ghazipur.
The plaintiffs in the suit claimed possession of certain 
properties specified in schedule A  of the plaint and that 
claim was substantially decreed, hence the present 
appeal.

The plaintiffs claimed the properties as being the 
reversioners of one Gopal Rai deceased xvho died whilst 
still a minor on the 14th of December, 1918. At the 
date of his death the plaintiffs alleged that their father 
Sheo Tahal Rai was the nearest heir and was thus 
entitled to the estate by right of inheritance. Sheo 
Tahal Rai, however, admittedly died some time after 
Gopal Rai and the plaintiffs as his only sons now claim 
that they are entitled to the property as representing 
their father. After much litigation in the revenue 
courts the defendants obtained mutation of their names 
in the revenue papers, hence the plaintiffs were com­
pelled to bring this suit for possession of the properties.

The defendants’ case was that the plaintiffs were not 
the nearest heirs of Gopal Rai, but on the contrary they 
were only very distantly related to the deceased, They 
allege that they are the nearest heirs and are therefore 
entitled to Gopal Rai’s property by right of inheritance.
In answer to these contentions of the defendants the 
plaintiffs replied that the defendants were in any event 
estopped from setting up that they were the nearest heirs

(1) (1926) I.L.R., 48 All.  ̂ 422.
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.1935 of Gopal Rai deceased and further that the issue as to

who were the nearest heirs of Gopal R ai deceased had
^  already been decided against the defendants and in

favour of the plaintiffs and that the matter was therefore 

Rai r e s  j u d i c a t a .  A  number of other subsidiary issues were 

raised in the case, but it is not necessary to refer to them 

in this judgment as the points have not been pressed by 

one side or the other in this appeal.
*

The plaintiffs have contended in this appeal that the 
defendants are estopped from alleging that they are the 
nearest heirs of Gopal Rai deceased. It is urged that 
an order of the Subordinate Judge of Ghazipur, dated 
the gth of December, i g i g ,  has once and for all deter­
mined that the heirs of Gopal Rai deceased are the 
plaintiffs. This was an order passed inter partes and it 
is claimed that therefore the defendants are barred from 
further agitating the matter.

It appears that Gopal Rai was a party in a suit No. lOo 
of 1917 which was decided against him and he appealed 
and became appellant in appeal No. s of 1918. During 
the pendency of the appeal Gopal Rai died and appli­
cation was made by a number of persons to be substituted 
as appellants in his place. Sheo Tahal Rai, the father 
of the plaintiffs, and the defendants made such applica­
tions and the matter was decided eventually by the 
learned Subordinate Judge of Ghazipur who held upon 
the evidence which had been adduced before him that 
Sheo Tahal Rai, the father of the present plaintiffs, was 
the nearest heir and ordered that his name be brought 
on the record in place of Gopal Rai deceased. This 
was a summary proceeding, but it has been urged before 
us that the decision of the learned Subordinate Judge 
concludes the matter axid the question as to who is 
entitled to succeed Gopal Rai deceased is now res 
judicata.

It is to be observed that counsel in the lower court 
never claimed this order operated by way of res
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■judicata hxit merely urged that it had some evidentiary
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value ill support of tiie jilaiiitiffs’ case. However^ it is anti; 

urged before us that this order does operate, as a com- 

plete bar and wholly estops the defendants from setting 
up their present contention that they are in fact and in kai 

law the persons entitled to succeed to Gopal Rai.

Counsel for the appellants relies upon the case of Raj 
Bahadur v. Narain Prasad (i). In that case a Bench of 

this Court decided that where a party died during the 

pendency of a suit and the cause of action survived, the 

court was entitled to decide the question of the legal 
representative of the deceased without referring the 
parties to a separate suit and the decision was binding 
on the parties and would operate as res judicata. In 
that case reference is made to an earlier case of this 
Court, viz., Par sot am Rao v. Janki Bai (s), in which a 
contrary view is taken. T h e report, however, of this 
case does not clearly set out the facts but the Court does 
appear to have held that a decision in a summary pro­
ceeding that certain persons are entitled to be substituted 

as personal representatives of a deceased party to a suit 
is not a final determination of the matter and does not 
constitute a bar on the ground of res judicata. It will 
therefore be seen that the decisions of this Court upon 
the question are conflicting.

However, in the case of Samsanvsa Sawathi Palckhan 
V . Pathumma a Bench of the Madras High Court 
held that the question whether a person should be 
admitted as the legal represeHtative of a deceased plain­
tiff to continue a suit cannot be regarded as one of the 
questions arising for the decision of the suit itself,
Bench expressly held that an order such as the order 
relied upon in this present case does not operate as a 
bar and does not amount to res A similar
view has also been taken by the Judicial Gommissioners’
Court, Nagpur, in the case of Musamrnat Laxnii v.

(i) (1926) I -L .l l . ,  48 A ll.,  432. (2) (1905) T .L .R ., 28 A ll.,  109.
(3) (1913) 20 Indian Cases, ^50.
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1935 Ganpat (i). In that case Kotval^ A.J.G., held that an

astu order rejecting an application to be brought on the 

record as the legal representative of a deceased appellantV.

 ̂ decree and does not constitute res judicata. 
rai The same view has also been taken by a Bench of the 

Lahore High Court in the case of Chiragh Din v. Dila- 
war Khan (2). In that case it is expressly laid down 
that where in a proceeding under order X X II, rule 5 a 

person is or is not held to be the legal representative of 
a deceased party, the same question can be re-agitated 
in a separate suit and is not barred by the rule of res 
judicata.

From the above it will be seen that there is a pre­
ponderance of authority against the plaintiffs’ conten­
tion. The order of the learned Subordinate Judge 
substituting Sheo Tahal Singh, the father of the present 
plaintiffs, in place of Gopal Rai was an order passed 
under order X X II, rule 5 of the Civil Procedure Code 
and it was passed in the course of a suit which did not 
concern the property in dispute in this case. In our 
judgment such an order cannot possibly be held to debar 
the present defendants from alleging that they as the 
nearest heirs of Gopal Rai are entitled to succeed to 
his property. The issue involved in the present case h  
a very different issue from that involved in the summary 
inquiry into the question as to who should be substituted 
for Gopal Rai as appellant in the appeal during the 
pendency of which he died. The facts of the Allahabad 
case of Raf Bahadur y . Naraw Prasad (g), cited above, 
which appears to favour the present plaintiffs’ view are 
very different from the facts of the present case. How 
ever, if it was intended to lay down in that case that a 
decision in a summary inquiry under order XXII, rule 5 
of the Civil ^Procedure Code for ever barred any one 
again claiming property as the heir of the deceased party 
in the suit, then we respectfully dissent from it. In

(i) A .I.R ., 1921 N ag., 23. (:3) A .I.R ., 1934 L ah ., 465.
(3) (1926) I .L .R ., 48 A ll., 42s.
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our judgment the view expressed in the earlier Allah- 
abad case, viz., Parsotam Rao v. Janki Ecu (i) previously a n t u  

cited, is to be preferred to the later case. H ie view v̂. 
that an order passed under order XXII, rule 5 does not 
operate as res judicata is supported by abundant 
authority in other High Courts and that being so we 
hold thal the order passed by the learned Subordinate 
Judge of Ghazipur in appeal No. a of 1918 does not 
operate as a bar to the present contention of the 
defendants.

For the reasons which we have given above we are 
satisfied that Gendu Rai was not a brother of Nihal Rai 
and therefore that the plaintiffs were not related to 
Gopal Rai in the manner suggested by them. Further 
we are satisfied that Gendu Rai, the ancestor of Gopal 
Rai deceased, belonged to an entirely different branch 
of the family which included the present appellants.
In our judgment the learned Subordinate Judge was 
not justified in coming to the conclusion to which he did 
and that being so his decision cannot stand. In our 
judgment the defendants have established their right to 
this property and that being so the plaintiffs have no 
claim whatsoever to it and their claim should have been 
lismissed.

In the result, therefore, we allow this appeal and set 
aside the decree of the learned Subordinate Judge and 
dismiss the plaintiffs’ claim.
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Before Mr. Justice M lsop  
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Criminal Procedure Code, section iggA— Scope of inquiry—  ^accmber, 3 
Siimrnary ijiquiry whether deyilal of the public right is 

frivolous or otherwise— Final decision of ' question o f  title 

not aimed at.

=*=Crirainal Reference No. 8o2 of 1935

(1) (igog) L L .R ., 38 A ll,, log.
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