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The Local Government have appealed against the
acquittal. We allow the appeal and find the respon-
dent guilty. He has been sentenced by the learned
Magistrate to rigorous imprisonment for a period of
one month, the maximum sentence which c¢an be
passed. It is urged before us that his was a first offence
or at any rate this was a first conviction and that it
would be preferable to substitute a sentence of fine
for one of imprisonment. We are prepared to accede
to this request made on behalf of the respondent. We
therefore sentence him wunder section 236(1) of the
Cantonments Act to a fine of Rs.50 and direct that he
shall, if he does not pay the fine, suffer rigorous
imprisonment for a period of one week.
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Before Mr. Justice Harries and Mr. Justice Rachhpal Singh

HARISH CHANDRA (PramntiFr) v. HINDU DHARAM
SEWAK MANDAL aND ANOTHER (DEFENDANTS)¥
Gift—Specific purpose—Subsequent impossibility of carrying
out the purpose—Failure of gift—Conditional gift—General

chariiable intention absent.

A gift was made of certain land to the Sccretary of the Hindu
Dharam Sewak Mandal for the express purpose of being used
as the site of an ashvam to be built for imparting training to
young Hindu religious reformers; the circumstances did not
disclose a general charitable intention. During several years
the Mandal did nothing in the way of building the ashram
and ultimately the Mandal ceased to exist, having been
absorbed by the Hindu Maha Sabha. .Aftér the death of the
donor his son sued to recover the land:

Held, that where a land is given for a specific purpose, and
for a specific purpose only, then such gift becomes a nullity
if ‘the performance of that purpose is rendered impossible.
Such a gift is a conditional one; if the performance of the
condition becomes impossible, the gift never really takes effect.
In the present case the land having been given not with a

. %*Second Appeal No. 1014-0f 1934, from a decree of 1. B, Mundle; District
Judge of Saharanpur, dated the gth of March, 1934, reversing a deciee of
- M. A. Ansari, Subordinate Judge of Dehra Dun, dated the zgth of Novem-
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1435 general charitable intention but for a specific charitable pur-

T Hanmn  Pose, namely the erection of an ashram by the Hindu Dharam

Caanpra  Sewak Mandal, and that purpose having become impossible to-
Hiwouy  CarTy out by reason of the said Mandal having ceased to exist,

Damaraxt  the gift failed and the land reverted to the donor or his heirs.
SEWAK ,
I\'bI Aggl s 1t would not be a performance of the donor’s expressed purpose

if the Hindu Maha Sabha, in which the Mandal had become
absorbed, were to build an ashram on the land.

Messts, P. L. Banerji and Govind Das, for the appel-
lant.

Mr. P. N. Sapru, for the respondents.

Harrizs and Racuurar SineH, JJ.:—This 1s a
plaintiff’s second appeal against a decree of the lower
appellate court dismissing his claim.

The plaintiff’s claim was for possession of certain
property together with mesne profits, and the court of
first instance whilst refusing to give him any mesne
profits decreed his claim for possession. On appeal,
however, the learned District Judge of Saharanpur
reversed the decision of the trial court and dismissed
the plaintiff’s claim; hence the present appeal.

The claim was for the possession of a piece of land
which had been purchased in the following circum-
stances. The plaintiff’s father, Rai Saheb Sheo Nath,
was a social reformer and a man of a religious turn of
mind. It appears that he and Pandit Deo Ratan
Sharma had become very friendly and had discussed a
project of erecting in Dehra Dun a home for the train-
ing of Hindu religious reformers. In order to make:
the building of this home possible the plaintiff’s father
agreed that he would purchase property upon which
this home was to be built, and in due course he did
purchase some land from the Bhagwan Das Bank and'
instructed the Bank to make out the transfer in the-
name of Pandit Deo Ratan Sharma in his capacity as a
Secretary of the Hindu Dharam Sewak Mandal.

It is unnecessary to discuss at length the precise cir-
cumstances ‘in which this transaction took place, and’
it is sufficient shortly to refer to the findings of the-
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lower appellate court. The lower appellate court held
that this land was conveyed to Deo Ratan Sharma, as
Secretary of the Hindu Dhaiam Sewak Mandal, in
pursuance of the plaintiff’s father’s object of providing
an ashram at Dehra Dun to be known as the Hindu
Dharam Sadan. It was in evidence that the plaintiff’s
father had prepared a draft in consultation with Pandit
Deo Ratan Sharma setting out the objects of this
ashram, though the latter denied that he was consulted
in the drafting of such document. = However, upon
the evidence the learned District Judge did find that
the land was conveyed to Pandit Deo Ratan Sharma,
as Secretary of the Hindu Dharam Sewak Mandal, for
the purpose of being used as the site of an ashram for
the training of young Hindu religious reformers. It
has been urged before us that there is no specific find-
ing to that effect, but, in our view, upon a fair reading
of the judgment it is clear that the learned District
Judge did so hold. He sets out the facts as found by
him and later refers to the trust which was created by
the transfer of the property in the manner indicated
above. The whole judgment proceeds upon the basis
that the land was purchased by the plaintiff’s father
and transferred to the Hindu Dharam Sewak Mandal
for the express purpose of providing a site for the
ashram the foundation of which had been discussed
between the parties. The intention with which this
gift was made is a question of fact which cannot be
challenged in this Court.

A number of points have been taken before us by
counsel for the appellant in this case, but it is only
necessary shortly to refer to one of them, because in
our judgment that contention is fatal to the case of the
present respondents. It is contended by the appellant
that this being a gift for a specific purpose and for a
specific object, the gift has failed, because the perform-
ance of such a purpose or object has become impossible.
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It is an admitted fact that the Hindu Dharam Sewak

Mandal did not erect an ashram upon this property
and in fact did nothing with the land for a number of
vears. Further it is admitted in the written state-
ment of the Hindu Dharam Sewak Mandal that that
body has now ceased to exist, and that being so, it
can never build an ashram upon this land. For these
reasons it has been contended by the appellant that the
purpose for which this land was conveyed to the Hindu
Dharam Sewak Mandal can never be performed, and
that being so, the land must revert to the donor or his
successors in title.

The present respondents admit that whilst the
Hindu Dharam Sewak Mandal was in existence noth-
ing was done with regard to this land. In paragraph
6 of the written statement of Pandit Deo Ratan Sharma
the admission is in this form: ‘““The proposal regard-
ing Hindu Dharam Sadan never took any shape.”

However, it is contended that though the Hindu
Dharam Sewak Mandal has ceased to exist, it has
been absorbed by the All-India Hindu Sabha, now
known as the Hindu Maha Sabha. It is pointed out
that in the rules of the Hindu Dharam Sewak Mandal
it is provided that in certain events if it ceases to exist,
its property should vest in the All-India Hindu Sabha,
and it is urged that in the events that have happeﬁed
the All-India Hindu Sabha, now known as the Hindu
Maha Sabha, is the owner of this property.  That
being so, it is contended by the respondents that they
are in a position to erect an ashram wupon this
land and, therefore, that the trust can yet be per-
formed.

It is to be observed, however, that the land was
given not to the All-India Hindu Sabha but to the
Hindu Dharam Sewak Mandal, and there is nothing to
show that the plaintiff's fathér knew of these rules
which provided that in certain circumstances the All-
India Hindu Sabha would succeed to any property held
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by the Hindu Dharam Sewak Mandal. Clearly the
gift was to this latter body and that body has ceased
to exist. It is true that an ashram might yet be built
upon this property, but it will never be the ashrum
contemplated by the plaintiff’s father. It is contended
that we must assume that the plaintiff’s father would,
if alive, have been quite satisfied with an ashram built
by the All-India Hindu Sabha, but we can make no
such assumption.  He selected the Hindu Dharam
Sewak Mandal as the body to erect this ashram upon
the land which he conveyed to them, and we cannot
assume that he had any purpose other than that the
Hindu Dharam Sewak Mandal should build and
manage the ashram upon the site which he provided
for them. Upon the findings of the lower appellate
court it is clear that the land was given for a specific
charitable purpose and we cannot infer from the cir-
cumstances anything more. It has been contended that
the circumstances disclose a general charitable inten-
tion, but we cannot agree with such a contention.
Where a land is given to a charitable body for a
specific purpose and for a specific purpose only. then
such gift becomes a nullity if the performance of that
purpose is rendered impossible. In short such a gift
is a conditional one. It becomes a good charitable
gift upon the condition being performed. If the
performance of the condition is rendered impossible,

the gift never really takes effect.  That in our view:

is the effect of the English case of In re University of

London Medical Science Institute Fund; Fowler v..

Attorney-General (1). That case has been followed by
the Oudh Chief Court in the case of Audesh Singh v.
Commissioner, Lucknow (2). In this latter case it was
specifically held that where a donor had given a sub-
scription for a specific charitable purpose, the perform-
ance of which had become impossible, he was éntitled
to a refund of his money. In that case the performance
(1) Jrgog] 2 Ch.. 1. (2) A.LR., 1934 Oudh, g29.
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of the charitable purpose became impossible by reason
of the passing of the University Act, and, as the court

Graxons - held there was only a specific charitable intent and no
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general charitable intention, the donor was entitled to
a refund of his money when the specific purpose for
which the money was given was rendered impossible.

In our judgment the English case cited above, fol-
lowed and approved of in the Oudh case, correctly sets
out the law applicable to this case and is binding upon
us. In the present case this land was given not with a
general charitable intention but for a specific charit-
able purpose, namely the erection of an ashram by the
Hindu Dharam Sewak Mandal. That object and pur-
pose can never be carried out or fulfilled, and that being
so, the gift fails. The erection of this ashram by the
Hindu Dharam Sewak Mandal was a condition upon
which the validity of this gift depended. It was a
condition precedent, and, as it can never be performed,
the donees are not entitled to the property.

Mr. Sapru, who has dealt very fully with this case,
has cited to us a number of English authorities, which
he contended supported his view that this gift was not
a gift for a specific purpose. It is to be observed that
in the cases cited by him there had been an out and out
gift to the charity concerned, without any conditions
being imposed. Mr. Sapru placed great reliance upon
the case of In re Monk; Giffen v. Wedd (1), but from
a perusal of the facts in that case it is clear that the
testator intended that the whole of the money be-
queathed should be devoted to charitable pur-
poses. It is true that he directed how the money
should be spent, but it is clear that he had a general
charitable intention.  SAreant, L.J., at page 210
observed: “For the purpose of deciding the questions
raised on this appeal the first and crucial point to be
determined is whether the language of the testator’s
will, in rclarion to the disnosidons inade of his residue

(1} [1927] = Ch. gy,
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after the death of his wife, indicates a general charit-
able intention, coupled with sprcific directions as to
the mode of carrying out that intention, or merely
mdicates a specific and limited charitable intention, the
partial failure of which involves a partial failure of the
gift.” In that particular case the three learned Lords
Justices held that the words used in the will indicated
@ general charitable intention, but, if words or acts
merely indicate a specific and limited charitable inten-
tion, the total failure of such intention must involve
the total failure of the gift. In our view In re Monk;
Giffen v. Wedd (1) is a very strong authority in favour
of the appellant in this case, Mr. Sapru relied upon
other English cases, namely In re Faraker; Faraker v.
Durell (2), In re Welsh Hospital Fund; Thomas v.
Attorney-General (g) and Re Pritt; Morton v. National
Church League (4); but in all these cases it is clear from
the words used that the donor or testator intended the
money to go to charity absolutely, whilst in the case
before us, upon the findings of fact, there was no such
intention. The intention clearly was a limited charit-
able intention, that is, that the donees of the property
should erect upon it an ashram for the education of
religious reformers. The charitable intent was specific
and strictly limited, and as the performance of the con-
dition has been rendered impossible, the gift has failed.
As the gift has failed the land reverted to the successor
in title to the donor, namely his eldest son and he is
entitled to possession of the same.

In our view this is not a case where mesne profits
siould be given and the appellant has very properly
not asked us to make such an order.

In the vesult, therefore, this appeal is allowed with
costs and the decree of the learned Munsif restored. The
plaintiff must also have his costs in both the lower
courts.

(1) [1g27] 2 Ch.. 197. f2) [1012] 2 Ch., 488.
3y (19217 1 ‘GH. 655. (4) (xg15) 113 LT, 136,
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