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1935 of the opinions expressed previously, I now think that

V.
ASGHAU

S u la in m n ,
C. J.

EMPEEOB it would be safer to adhere to that view on the principle 
of stare decisis and not make any departure. On re­

consideration, therefore, I agree that the opinion that 

the entire evidence for the prosecution need not be 

produced before the committing Magistrate should be 
taken as an obiter dictum and not followed in practice. 

In this case seventeen witnesses had been named in the 
charge-sheet, out of whom the Magistrate examined only 

four, two out of these four being of a formal character. 

Commitment on such incomplete evidence was certainly 

not contemplated by us.
B y  t h e  C o u r t  : — T h e answer to the question referred 

to us is that the Magistrate was bound to complete 

the rest of the prosecution evidence and allow the 

accused an opportunity to produce his evidence before 

committing him to the court of session.

A P P E L L A T E  C R IM IN A L

19 3 S 
N'oveinber, 19

Before Mr. Justice Allsop and Mr. Justice Ganga Nath  

E M P E R O R  t;. N A R A IN '* ,

Cantonments Act (II of 1924), section 536(1)— W hether a pim p  

can be convicted under this section

There is nothing in the wording of section 236(1) of the 
Cantonments Act which says that the person im portuning must 

importune to the commission of sexual im m orality w ith  him ­

self or herself. A  pimp who importunes a person to the com­

mission of sexual im morality w ith some other person is also 

liable to be convicted under this section.

T he Government Advocate (Mr. Muhammad Ismailjf 
foT the Grown.

Mr.-B. S. the respondent.

: : A l l s o p  and Ganga N ath, J J .  :— T h e  respondent 
Narain Kachi was sentenced by a Magistrate in Agra to 

rigorous imprisonment for a period of one month under

=>=Criminal A p p eal N o. 617 of 1935, b y  th e  L o cal G o vern m en t, from  an 
order of G irish  Prasad, A d d itio n a l Sessions Ju d g e  of A g ra , d ated  ilxe 31st 
o f M ay, 1935.



the provisions of section 536(1) of the Cantonments Act 
for importuning ce rtain British soldiers to the com- ejeperob 

mission of sexual immorality. He appealed to the naiiain- 

Sessions Judge who acquitted him upon a point of law.

T h e section under which the respondent was convicted 

is in the following term s:— “W hoever in a cantonment 

loiters for the purpose of prostitution or importunes 
any person to the commission of sexual immorality 

shall be punishable with imprisonment which may 
extend to one month or with fine which may extend to 

Rs.500.”
T h e charge against the respondent was that he had 

approached certain soldiers and had offered to supply 
to them a girl for Rs.^ or a boy for R e .i. T h e  Sessions 

Judge held that nobody could be convicted under the 

section unless he was loitering for the purpose of pros­

tituting himself or importuned any person to th e com­

mission of sexual immorality with himself. T h e  

learned Judge said: “It appears from the scheme of 

the section that the person importuning any person to  
the commission of sexual immorality m u s t  be the boy 
or the girl who offers himself or herself fo r  sexual im­

morality and not a third p e rso n  who only acts as a 9;o- 
between.” In his opinion the combination of loiter­

ing with im portuning clearly showed that the person 
punishable must be the object of the sexual immorality.

A  Bench of the Bombay High Court in the case of 

Emperor Y. Maridas Lazar (̂ 1), s^id that it w' ôiilcl seem 

to be desirable that a pimp should be liable to be 
prosecuted just as w ell as the woman who was to be 
the subject of prostitution. W e are in agreement with 

this view and we do not think that there is anything 

in the wording of the section which justifies the con­

clusion to which the learned Sessions Judge came. T h e 
section does not say that the person must loiter for the 

purpose of his or her own prostitution or must impor­
tune another to the commission of sexual immorality 

(1) AJ.R.^ 1926 Bom:^ 227. ■ ■
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1935 with the person so importuning. Even if the charge 

empeeor was one of loitering it does not seem to us that it w ould 

WaSIin necessarily be true that nobody could be prosecuted 
unless he or she was loitering for the purpose of pros­

tituting his or her own person. W e can conceive of 

a case where a woman loiters as a decoy so that she may 

give the impression that she is loitering for the purpose 

of prostitution intending to take any man who accosts 

her to some house of ill fame where he may have inter­

course with some other woman. W e are not however 

in this case to consider whether a person who loiters 

for the purpose of the prostitution of others is liable 

to punishment. W e are concerned with the second 

part of the section and it is perfectly clear that there is 

nothing in the wording which says that the person 

importuning must importune to the commission of 

sexual immorality with himself or herself. W e can­

not read into the section words which are not there.

W e are satisfied therefore that the respondent was 

guilty of the offence with which he was charged if the 

facts were true.
^ 4k'J v  W  -Vl- ■TV' ’TV*

T here remains the question of fact whether the 

respondent was guilty or not. T his was a question 

which the learned Sessions Judge did not consider. W e 

might send the case back to him in order that he might 

consider it, but as this is a very small matter and as the 

evidence is included only in the judgm ent of the 

learned Magistrate we think we can go into the ques­

tion for ourselves.

W e have given learned counsel for the respondent an 

opportunity to discuss the evidence and he has not said 

anything which would lead us to suppose that the evid­

ence is not true . . .  W e believe that the respondent 

did importune the witnesses to the commission of sexual 
immorality and we are satisfied that he was guilty of the 

offenGe with which he was charged.
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1935The Local Government have appealed against the 
acquittal. We allow the appeal and find tlie xespon- Eimpeiioe 
dent guilty. He has been sentenced by the learned isrAEAiH 
Magistrate to rigorous imprisonment for a period o£ 
one month, the maximum sentence which can be 
passed. It is urged before us that iiis was a first offence 
or at any rate this was a first conviction and that it 
would be preferable to substitute a sentence of fine 
for one of imprisonment. We are prepared to accede 
to this request made on behalf of the respondent. We 
therefore sentence him under section 536(1) of the 
Cantonments Act to a fine of Rs.50 and direct that he 
shall, if he does not pay the fine, suffer rigorous 
imprisonment for a period of one week.

APPELLATE CIVIL

Before Mr. Justice Harries and Mr. Justice Rachhpal Si72gh

H A R IS H  C H A N D R A  ( P l a i n t i f f ) x;. H IN D U  D H A R A M  jvoJmSr, 22 
SEW AIv M A N D A L  a n d  a n o t h e r  ( D e f e n d a n t s ) *  ----------- J — .

G ift— Specific purpose— Subseqiient impossibility of carryijig 

out the purpose— Failure of gift— Conditional gift— General 

charitable intention absent.

A  gift was made of certain land to tlie Secretary of the H indu 

'Dliaram Sewak M andal for the express purpose of being used 

as the site of an ashrajn to be built for im parting training to 

young H indu religious reform ers; the ciixumstances d id  not 

disclose a general charitable intention. D uring several years 

the M andal did iiotliing in tlie way o f building the ashram 
and ultim ately the M andal ceased to exist, having been 

absorbed by the H indu M aha Sabha. .A fter the dea:tli o f the 

donor his son sued to recover the land:
H eld, t\iz.t where a land is given for a specific purpose, and 

for a specific purpose only, then such g ift becomes a nullity 

ifi the performance of that purpose is rendered impossible.,

Such a g ift is a conditional one ; if the .performance o f the 

condition becomes impossible, the gift never really takes effect.

In  the present case the land having been given not w ith a

, ^^Second A p p e a l N o . io i4 - o f  1934, fro m  a d ecree o£ I. B . M u n d le , D istrict 
ju d g e  o f Sah aran p u r, d ated  t h e 'g t h  o f M arch , 1934, reversin g a decree oE

• ]VL A . A n sari, S u bord inate Jvidge o f D eh ra  D u n , d ated  the 29th o f  N ovein- 
:ber,...i93o."^ ' :


