
entitled to any share by inheritance from the deceased.
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these reasons we cannot agree with this argument.
Datt W e therefore dismiss tliis appeal with costs.

Ganbsh  --------
D a s

Before Sir Shah Muiiai/imad Sulainiati, Chief justice, 
and Mr. Justice Bennet

1935 A M IR  AH?i!AD a n d  a n o t h e r  ( D e f e n d a n t s )  v .  jVJUHAMi\L\1>

EJAZ H USAIN AND O T H E R S  ( P l a i n t i f f s ) -

, j\{u}iammadan law— Wakf— Mussalman Vvakf Validating Act

(VI of 1913), section 2(1)— What property can be made a wakf
of— Right and interest of a grove-holder.

T h e definition of' wakf as given in section ‘̂ {1) oE live Mussul­

man W akf Validating Act. 191;’,, shows diut any property, 

whether movable O!' imaiovable, can be made a wakf of, pro 

videci there is a permanent dedication of it. T h e dehnition is 

quite general in its ciiaracter and would certainly include a 

wakf of full grove-holder’s rights over which die grove-holder 

has a permanent domi'iion, although he is not the proprietor 

of the land; the subject-matter of the wakf need not necessarily 

be the full proprietary interest in im movable property. T h e 

rights of a grove-holder as now recognized by the Tenancy 

Act are not rights of a teniporary character; the grove can be 
maintained, by replacing all fallen trees by new ones, and in 

that way the land can retain its character as a grove for ever 

and he in the possession and enjoyment of the giove-holder and 

liis l.'eirs and transferees. T here seems to be nothm g even in 

the strict Muhammadan law against the dedication of such 
permanent rights which amount f.o a permanent o c c u p a t i o n  

of the land and full proprietary rights over the trees.

Mr. Shiva Prasad Sinha, io i the appellants.

Mr. M. A. Aziz, ior the respondents.
S u L A i M A N ,  C.J., and B e n n e t ,  J . : — This is a defen­

dants’ appeal arising out o£ a suit for recovery of posses­

sion of certain lands with trees standing upon them, on 

the allegation that the plaintiffs are mutwallis under a 

deed of wakf dated the 8th of April, 1916, executed by 
one Iftikhar Uddin and the defendants are trespassers 

who have taken a sale deed from the widow of the deceas-

*S eco n d  A p p e a l N o . 1054 o t  19;  ̂1 / fro m  a d e cre e  o f  Z a in ir u l Is la m  K h a n . 
S u b o rd in a te  Judcfe o f  B u d a u n , d a te d  th e  a 5 th  o f  J u n e , re v e r s in g  a
decvce o f K . C . D h im n , M u n s if  o f  E a st B itd ;i 1111, d a te d  th e  19LI1 o f  M a y , 1930.



■ed Iftikliar Uddin. T h e  first court held that the deceased 

had only occupancy rights in the land and was not die amtr

fnll proprietor of the site and therefore thought that the ‘ ' if

wakf of the grove was invalid according to I he Miihain- 
mad an law. On appeal the lower appellate court has Hxtsaiiv

come to the conclusion that although Iftikliar Uddin 

was originally an occupancy tenant of the site lie had 
acquired the interest of a grove-holder in the grove 
standing upon the lands, which interest was transfer­
able and was of a permanent character. T h e  court has 
accordingly held that inasmuch as he had the right to 

maintain the gTOve and replace old trees by planting 
new trees for ever, his rights could be dedicated.

T h e wakf was made professedly under the Mussal- 
inan W akf Validating Act, A ct V I of 1913. W e must 

in second appeal accept the finding that the wakif had 
acquired the full rights of a grove-holder and was not 
a mere occupancy tenant of the lands, and further that 

his rights were transferable. There can be no doubt 
that the wakif had full dominion over such rights whicli 

lie could transfer in any way he liked, although the 
ownership of the site did not vest in him and could not 

be transferred by him. A t the same time he and his 
heirs had the right to maintain the grove on the land for 

all time and they were not liable to ejectment at the 
w ill o f the zamindar of the lands.

T h e question raised in appeal is that the M uham­

madan law contemplates that t he property which is the 
subject-matter of wakf should be in the fu ll proprietor­

ship of the wakif and anything short of that is not capable 
of being made a wakf of. This proposition is too Moaci- 
ly  stated. No doubt the essence of a wakf i s ;its per­
manent character. Any property which is temporarily 
or for a limited period or without right in the possession 
of the wakif cannot be validly dedicated because such a 

dedication can never be of a permanent ch ii acter. B ut 
it does not follow that the subject-matter of the wakf 
must necessarily be the fu ll proprietary interest in ini-
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1935 m o v a b le  p r o p e r t y .  On t l ie  o t h e r  hand, although there

Amie w a s  a t  o n e  t im e  so m e  difference o f  opinion, this Court
in Abu Sayid Khan v . Bakar AH (1) held that according 
to  the Mussalman law a wakf o f  even movable property 

httsain could b e  validly constituted. T h e  learned Judges,

e x p r e s s ly  dissented fr o m  the view expressed in Calcutta 
in Fatima Bibee v . Ariff Ismailjee Bham  (2). T here is 

even authority for the proposition that moneys and shares 
in Joint Stock Companies and other modern forms o f 

investments might well b e  the subject-matter of a valid 

wakf.
A ll difficulties that might have arisen under the strict 

Muhammadan law are now removed so far as wakfs 

governed by the Mussalman W akf Validating Act is 

concerned. In section 2(1) “wakf” is defined as “ the 
permanent dedication by a person professing the Mus­
salman faith of any property for any purpose recognized 

by the Mussalman law as religious, pious or charitable.” 

T his definition is practically reproduced in section 2(e) 

of the Mussalman Wakf A ct (Act X L II of 1923) also. It 
obviously follows that a wakf can be made of movable 

just as well as of immovable properties and that in fact 
“any property” can be made wakf of, provided there is 
“a permanent dedication” of it, and provided further 

that the object of the wakf is a purpose recognized by the 
Mussalman law as religious, pious or charitable. W e 

think that the definition of “w akf” as given in this 
enactment is quite general in its character and would 

certainly include a wakf of fu ll grove-holder’s rights over 
which the grove-holder has a permanent dominion. T h e  

rights of a grove-holder as now recognized by the 
Tenancy Act are not rights of a temporary character; 

nor is he liable to ejectment arbitrarily. So long as the 

grove-holder and his heirs and transferees maintain the 
grove and the land does not lose its character of a grove, 

even the old trees when they fall down can be replaced 
by new ones and in that way the land can retain its
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(i) (1901) I .L .R ., 24 A ll., 190. (g) (1881) p C .L .R :, 66.
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character as a grove for ever. There seems to be no­

thing even in the strict Muhammadan law against the 

dedication of such permanent rights which amount to 
a permanent occupation of the land and fu ll proprietary 
right over the trees that stand on the land and also fhe 
right to maintain the grove as such on the land. T h e  
position in our opinion has been made still clearer by 
the definition of the w-ord “wakf” in the Mussalman 
W akf Validating Act, which has a very wide and compre­
hensive scope and must include the rights of a grove- 
holder.

W e are, therefore, of the opinion that the plain­
tiffs are entitled to maintain the suit as trustees under 
the wakf of 1916. W e accordingly uphold the decision 
of the lower appellate court and  ̂ dismiss the appeal 
wdth costs.

1935

A m i r

A h m a d

V.

.Mu h a m m a d

E.TAZ
H u s a in

T E S T A M E N T A R Y  JU R IS D IC T IO N

Before Mr. Justid' Harriet

A D M IN IS T R A T O R -G E N E R A L  ( P e t i t i o n e r )  v .

A. M. B O W E R  ( O p p o s i t e  p a r t y ) ^

Construction of document— W ill— Bequest whe.ther of absolute 

interest or of life interest— Bequest of hom e with a condition 

that if legatee sells during her life time she ti'iil have life  

interest in the moneys with reversion to her daughters— Cow- 

dition in restraint of alienation and repugnant to bequest—  
— Succession A ct (X X X IX  of 1925), section iggV

B y his w ill the testator bequeathed Hs m ovable property to 
his w ife during her life  time, and after her death to his 

daughters in  a specified m an n er; by another clause of the 

w ill he bequeathed his house, and any other immoyable 

property which there might be, to his wife, but added a gdi> 
dition that “should ray wife at any time wish to sell or dispose 

o l  the house she is hereby authorised to do so at a reasonable 
price and without detriment or loss to the estate and to invcr.t 

the whole of the sale proceeds in Government promissory 

notes, and the interest thereof shall be enjoyed by m y wife 
during her life time” , and after her death the interest aitd the

1935
Septemher,

19

^Testamentary Suit No. 4 of 1935.


