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GOPI KRISHNA KASAUDHAN v. M USAM M AT JAGGO g ,

AND ANOTHER 1938

[On appeal from the High C om t at Allahabad]

H in  du laiu— Marriage— M itakshara schoo I— Vaishyas— Aban-

donm ent of luife— R ig h t of abm2do7ied w ife to re-rnarry—
Custom — Marriage in sagai form — Intermarriage in sub-castes

— VM^dity of marriage of Kasaudkan ivith Agrahri woman.

The Shastras do not contain any injunction forbidding mar
riage between persons belonging to .different sub-divisions of the 
same Varna nor is there any general principle whicli can be 
invoked in support of such prohibition. A marriage between 
a Kasaudhan and an Agrahri woman is, therefore, not invalid 
merely because they belong to different sub-castes.

Where it has been established that by custom the abandon
ment oi' a 'ivife by her husband dissolves the marriage lie, the 
woman abandoned x̂ ây, during the life of the husband who has 
abandoned her, contract a valid marriage with another in the 
sagai form.

Inderun Vahingypooly Taver v. Ramasaiumy Pandia Talatier 

(i), and Ram am ani Am rnal v. K ulanthai N atchear  (a), referred 
to.

A ppeal (No. 34 o£ 1954) from a judgment of the 
High C om t (February 3, 1953) varying/but not on the 
question here, a decree of the Additional Subordinate 

Judge of Gorakhpur (December 23, 1929).
Musainiriat Jaggo, bŷ  ̂ an Agrahri, was married

when young to one Baijnath, an Agrahri. On his death, 
she married in the sagai form Baijnath’s younger brother 
Sheonath. Sheonath abandoned her and she then, 
again in the form, contracted a inarriage with one
Nikku Lai, a Kasaudhan, by whom she had a son Kishan, 
T h e  plaintifl: appellant was admittedly a legitimate son 

of Nikfcu Lai and he claimed the entire estate o£ hî » 

deceased father, N ikloi Lai, alleging that MusamnqLa 

Jaggo was a mistress and not the lawful wife of Nikku 

Lai and that her son Kishan was illegitimate. It was

*Present \ Lord B lanesburgh, Sir Sh.\di L a l and Sir G eorge RankiK.

('i) (iStKji i;’, Moo. LA., 141. fij) (1871) 14 Moo. LA., 3.16.
50  AD

A p ril, 28



admitted that both A.ffiahris and Kasaiidhans were
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_Gopi Vaishyas,

KASATJDH-ijr T h e Subordinate Judge held that there was no 

MxTsIiniAT instance of a marriage between members of the sub- 
Jaggo castes in question, that interm arriage between sub

castes of a primary caste was not prohibited and that 

the plaintiff, on whom the onus lay, had failed to prove 

any custom prohibiting marriage between members o P  
the two sub-castes in question, that the H indu law 

permitted the re-marriage of an abandoned wife, that a 
marriage in sagai form had been contracted between 

Musammat Jaggo and N ikku Lai, that this marriage 

was valid and their son Kishan was legitimate.

These findings were confirmed by the H igh Court,

1936. January 16, 17, so, Parikhj for the

appellant: There is no instance of a marriage between 
these sub-castes. Custom is not proved and the question 

becomes one of Hindu law.

[Sir Shadi L al : T h e  onus is on the person who says 
two persons cannot marry to prove a prohibition by 
statute, custom or personal law.]

There are concurrent findings of the fact that a m arri
age in sagai form was celebrated. T h e  question is 

w4iether that was a lawful marriage. T h ere  is no 
divorce in Hindu law. Abandonm ent w ould not allow 
a woman of a twice-born caste to re-marry w hile her 

husband was alive. T h e case is different among Suclras. 

T h e  sagai marriage is lim ited to the levirate. Reference 

was made to “ Tribes and Castes of the North-W estern 
Provinces and O udh” by Grooke, Volum e HI, page 165 

and Volume I, page 33, and to Ramamani Am m al Y, 
Kulanthai Nat!:hear {i). Customs o f one caste or sub

caste cannot be applied to a.nother. Disabilities must be 
determined with reference to a particular caste. 

Customs must be w m txued strictly: Hutpurskad̂ ^̂ ^̂ v̂ 

Sheo Dyal (2). T h e  rule in  Ghose’s H indu L aw  (3rd 

edition), page 837, refers to Sudras. Reference was made

(1) (187O 14 Mop. LA., 346. (2) (1876) 3 I.A., 259(285),



1936to Sri Ram v. Inchi (i), Bhola Umar v. Kausilla (2)..

M aynes Hindu Law, paragraph 94, and Natha Nathu- 
mm V. Mehta Chotalal (5). Generally castes  a n d  su b - Kasaudhan 

castes are endogamoiis. There is n o  c a se  in  "^v^iicli a Mus,oimat 

marriage of members o f  two separate castes, either 
among Siidras or twice-born, has been held valid. T he 
dicta in Pandaiya Telaver v. Puli Telaver (4) at page 
.483 of the report is o b iter; Inderun Vahingypooly 
Taver v. Ramasazumy Pandia Talaver (5) at pages 157-

159-
T h e respondents were not represented.

T h e judgment of the Judicial Committee was 
delivered by Sir Sham  L a l :

This appeal raises a question which has an important 
bearing upon the law of marriage governing the Hindu 
community. It arises out of a dispute relating to the 
■estate of one Nikku Lal, who died in July, 1923. Nikku 
Lal was a member of the Vaishya caste of Gorakhpur 
in the United Provinces of India, and followed the 
Mitakshara school of the Hindu law.

T he plaintiff Gopi Krishna, who is the appellant 
before their Lordships, is admittedly Nikku Lai’s legiti
mate son; and his right to a moiety of the estate is no 
longer in dispute. He, however, claims the entire estate 
■on the ground that the defendant, Sri Kishan, is not a 
legitimate son of N ikku Lal, and, therefore, has no 

interest in the property left by him.
T h at Sri Kishan was born of a woman called Jaggo 

is not disputed, but the question is whether she was, at 
that time, a lawfully w ed ded  wife of Nikku Lal. It 
appears that she w a s  originally married to one Baijnath.

“while she was a m inor; and that, after his death, she 

married his younger brother Sheonath. T h e  second 
marriage, however, did not prove to be a happy one, 3.S 
Sheonath had another w ife who naturally dislik-ed the 

advent 6£ a rival.
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1936 beUv'een the two wives, and the husband, in order to put; 
Gopi an end to the trouble, abandoned the second wife.

Iv R ISH X A

ivASAiTDHAJsT Thus dcscrted, Jaggo entered into a matrimoniai 

MrsAMKAT alliance with Nikku Lai by performing the ceremony o f 
riAGGo Now sagai is an informal ceremony of marriage^

and the courts below have concurred in holding, n ot 
only that she performed the ceremony of sagai w itli 

Nikku Lai, but also that it is recognized as a valid cere

mony in the case of a re-marriage. T his decision is n ot 

challenged before their Lordships, but it is urged that, 
the lady could not contract a valid marriage during the 

continuance of her marriage with Sheonath. It is 
obvious that she could not marry N ikku Lai if she was 

still Sheonath’s wife. T h e defendants, however, invoke 

a custom which recognizes and sanctions the re-marriage 
of a woman wdio has been abandoned by her husband. 
T he learned Judges of the High Court have, upon an 

examination of the evidence, endorsed the conclusion of 
the trial Judge that Jaggo had been deserted by Sheonath 
before she married Nikku Lai, and that, by a custom 

applicable to -the parties, such abandonment or desertion 
of the wife by her husband dissolves the marriage tie and 
sets her free to contract another marriage. T h eir Lord
ships see no reason for departing from the general rule- 

of practice that they will not make a fresh examination 
of facts for the purpose of disturbing concurrent findings-

l ecc idcd by two couris in India.
Then, if the existence of Sheonath did not in validate- 

tlie marriage of Jaggo with Nikku Lai, was if invalid on  
any ocher ground? It is contended on behalf of the 

appellant that, as the parties to the marriage belonged tO' 

two dijferent sub-castes of Vaishyas, the man being a 

Kasaudhan and the woman an Agrahari, they could not,, 
under the Hkidu law, enter into a law '̂ful marriage witli 
each other. T heir Lordships are not aware of any rule- 

of Hindu law, and certainly none has been cited, which 
would prevent a marriage bet-ween persons belonging- 
to two different divisions of the same caste. Indeed^



there are several decided cases which have upheld such 

marriages. It is sufficient to refer, in this connection, gopi 

to two judgments of the Board, Indenin Valungypooly 
Taver v. Ramasawmy Pandia Talaver (i) and Ramaynarii 
Am m al v. Kulanthai Natchear (2). J a g g o

It is true that both these cases, as well as the judgments 
of the High Courts which are founded upon them, relate 

;̂  to the Sudra caste; and the argument advanced by the 

“ learned counsel for the appellant is that they cannot 
■establish the validity of a marriage between persons 

belonging to two sub-castes of a twice-born class such as 

the Vaishyas. T here can, however, be no doubt that the 

texts' of the Hindu law do not enunciate any rule pro- 

liib itin g the union in marriage of persons belonging to 

dijfferent divisions of the same caste, and not a single 

case has been quoted in which such a marriage has been 
declared to be invalid.

T ]ieir Lordships do not think that the matter requires 
any elaborate discussion. Put briefly, the position is this.

T h e  Shastras dealing with the Hindu law of marriage do 
n o t contain any injunction forbidding marriages between 

persons belonging to different divisions of the same 

Varna; and neither any decided case nor any general 
principle can be invoked which would warrant such a 

prohibition. T hen, what is it upon which the appellant,

■on whom the onus rests, can sustain the invalidity of the 

marriage? It is said that marriages between members 

'o£ different sub-castes of the same castedo not ordinarily 
take place, but this does not imply that such a marriage 

is interdicted and would, if petfornied, be declared to be 
invalid. Indeed, there is, at present, a tendency to 

% n ore  such distinctions, if they ever existed. T h e  

exists no doubt a disinclination to marry outside the sub- 

caste, inspired probably by a social prejudice; but it 
•ca n n o t be seriously m aintained that there is any custom 
w h i c h  has acquired the force of lam  It is, however^ 

imnecessary to pursue the subject, as in the courts below

(x86gV 13 Mop I.A., Moo. T̂ A., 346.

V O L .  L V i n ]  A L L A H A B A D  S E R I E S  4 . O I



TH E INDIAN LAW REPO RTS V O L. L V III

1936 no such custom was set up or proved as would render 

Ĝopi the marriage invalid. 

ivliuriiHA?.- For these reasons their Lordships hold the marriage tO‘ 

jrTTSAM-MAT be valid, and they will hum bly advise His Majesty that
jAGGo judgment and the decree pronounced by the H igii

Court should be affirmed and this appeal be dismissed. 

There will be no order as to costs, as the respondents are 

not represented before them.
Solicitors for the appellant: Hy. S. L . Polak Sc Co- 

T he respondents were not represented.

R E V ISIO N A L  C R IM IN A L

B efore M r. Justice Ganga N ath  

J935 EM PEROR V. MUNSHI RAM  a n d  a n o t h e r - ' '

September, 6 ,
— -------—  C hild  Marriage Restraint A c t  (X IX  of 1929), sections  5, 6— -

W hat section applicable to the parents perforining or con 

ducting ch ild  marriage— Q uestion  of validity or o f consiw i-  

m ation o f the marriage does n ot arise.

A marriage between a girl of over 14 years of age and a boy 
of less than 18 years of age was performed and conducted by 
their respective fathers. Upon their prosecution under sections 
5 and 6 of the Child Marriage Restraint Act, pleas were taken’ 
that there was no valid marriage at all as the parties belonged to- 
the same gotra,, that gauna ceremony had not been performed 
yet, and that the girl not being a “child” as defined in the Act,, 
her father could not be convicted under the Act. H e ld —

(1) That the marriage ceremony having been performed, no 
question of the vaHdity or the invalidity of the marriage, or of 
the consummation or absence of consummation thereof, could 
arise under the Child Marriage Restraint Act; such questions; 
were beyond the scope of that Act.

(̂ ) Section 5 of the Act deals with the persons who perform, 
conduct or direct any child marriage, and the convictions of the 
two fathers under that section was valid inasnauch as in the 
case of Hindu marriages the fathers do perform, conduct and 
direct the marriage ceremonies. The section is wide enough 
to cover the cases of the father of the bridegroom and that of the

^Criminal Revision No. 71s of 1035, from an order of I. B.
Sessions Judge o f Saharanpur, d a te d 'th e  13th of Ju ly , 1935,


