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B efore  Sir Shah M u h a m m a d  Sulaiman, Chief Justice, atid 

Mr. Justice B e n n e t

S H I V A  P R A S A D  ( P l a i n t i f f )  t;. P A H L A D  S I N G H  1935
Mai'ch, 27

( D e f e n d a n t )-̂  __________

C rim in a l P rocedure C od e, section  476B— A p p ea l to D istrict  

Jud g e against com p la in t, or refusal to m ake a complaint;, 

by a M u n sif— T ran sfer o f app eal to Subordina te Judg e— 
J u risd iction — C ivil P rocedure C od e, sectio7% 3,4.—B enga l, 

Agra and Assam  C iv il C ourts A c t  (X I I  o f iSS^), section  

A n  appeal to the D istrict Judge, under section 476B of tke 

C rim in al Procedure Code, from the m aking of a com plaint, or 

the refusal to make a com plaint, b y  a M unsif in  a proceeding 

under section 476 of the Code, can not be transferred for 

disposal to a Subordinate Judge.

T h e  transfer could not be authorised by section 54 of tlie 

C ivil Procedure Code, for even if  that section were applicable 

the transfer could not be m ade to the Subordinate Judge, 
inasm uch as he was not com petent to try and dispose of such an 
appeal. N or could the provisions of section 22(1) of the 

Bengal, A gra and Assam C ivil Courts A ct authorise the transfer 

or confer jurisdiction on the Subordinate Judge ; for that 

section deals with appeals from  “ decrees and orders ” and the 
m aking of a com plaint or the refusal to make a com plaint 

under section 476 of the C rim inal Procedure C ode is not an 

■“ o rd e r” , as it  does not adjudicate upon any rights o f the 

parties at a l l ; further, the words “  decrees and oxdeis ” in  

section 22(1) are m eant to refer to decrees and orders passed ill 

proceedings to which the C ivil Procedure Code w ould  apply. 

K a rim u lla h  v. Ram eshtvar Prasad (1), dissented from.

.'Messrs,' Saila Nath M ukerji and K . D. Malaviya, tot 
the applicant.

M r. Kum uda Prasad, for the opposite party. 
S u l a i m a n . C.J., and BenneTj J. : — T his is an apph'ca- 

tion in revision from orders passed by the First Sub­
ordinate Judge of Meerut. A fter deciding a c iv il suit 
the M unsif had made a complaint against the defendant 

in respect of suspected forgery committed by him as also

■*Cml Revision No. 443 o£ 1934.
(1) (i9?8) I.[. R., * 344-
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1935 certain false statements made in the course of the suit,.
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SsiYA but had refused to make any complaint against the 
Pbasad defendant. T h e  defendant appealed

to the District Judge in respect of the complaint niads- 
against him and the plaintiff filed appeals to that court 
against the witnesses against whom no complaint had 
been made. T h e  learned District Judge transferred all 

these appeals to the court of the First Subordinate Judge 
to dispose of them. He declined to make any com plaint 
against the witnesses and also directed the withdrawal 
of the complaint against the defendant.

Ill revision the plaintiff applicant prays that the orders, 

be set aside as having been passed w ithout jurisdiction.

No doubt, inasmuch as the proceeding has arisen out 
of a suit decided by a Munsif, it is a matter of a civil 
nature and section 439 of the Code of Crim inal Pro­
cedure would not be applicable, but section 13 5 of the 
Code of C ivil Procedure only applies; .See In  the matter 
of the petition of Bhup Kumvar (1) and Salig Ram  v. 
Ramji Lai (3V T h e  Subordioate Judge has entertained 

the appeals filed in the court of the District Judge which 
were transferred to his court and has certainly disposed 

of them finally and they are no longer pending in his 

court. T here can, therefore, be no doubt that there is- 
a case decided by him within the meaning of section i 15, 
of the Code of C ivil Procedure.

It is contended on behalf of the respondent that the 
District Judge had jurisdiction under section 54 of the 

Code of C ivil Procedure to transfer these cases to the 
court of the Subordinate Judge. But it is quite obvious- 
that even if section 24. were applicable, the D istrict Judge 
could not transfer these cases to the Subordinate Judge 
unless the latter was competent to try or dispose of the* 
same.' ' ' ■ ■

T here has been some conflict of opinion in this C ourt 

as to whether a Subordinate Judge is conipe^ nt to- 
dispose of such matter on appeal or not. T h e  cases oF

(1) (1903) I .L .R .^ 2 6  A ll., 249. (2) (1906) I .L .R .,  88 A ll., 554.



Ram Charan v. Mewa Ram  (i) and Narain Das v.
Emperor (s) are botli distinguishable inasmuch as there
the appeal had been transferred to the court of- the «■
Additional District Judge and not to a Subordinate Singĥ

Judge. Section 8, sub-section (ij) of the Bengal, Agra
and Assam C ivil Courts Act (Act X II oi iS S ‘j) might
well have been applied to such a case, because, under
that section, Additional Judges can discharge any of the
functions of a District Judge which the District Judge
may assign to them and when discharging such functions
they exercise the same powers as the District Judge.
T h e  word “function’ ' is wide enough to include tlie 
hearing o£ appeals under section 476B.

As regards the transfer to a Subordinate Judge, there is 
the case oi Kanm ullah Rameshivar Prasad (̂ )̂, decided  
by M ukerji  ̂ J., in which it was distinctly held that a 
District Judge is competent 10 transfer to a Subordinate 
Judge an aj>peal from  “ an order” passed by a M iinsif 

under section 476. In that case it was taken for granted 
that the proceeding in the M unsif’s court terminated in  

“ an order” . It does not appear to have been argued 

before the learned Judge that the proceedings did not 

terminate in / ‘an order” within the meaning of section 

ss  of the Bengal, Agra and Assam C ivil Courts Act.

T h e  case relied upon as authority, namely
Das Y. Emperor (s), was, as already pointed out,

distinguishable.

O n the other hand, it has been held in the case o f  
M anphool v. B udhhu  (4) by one of us that it is not 
open to a District Judge in whose court an appeal under 
section 476B of the C od e of Crim inal Procedure is 
pending to transfer that appeal to the court of a Sub­
ordinate Judge as the Subordinate Judge has not got 
jurisdiction to hear such an appeal. Similarly BajpaI;, 

has held in the case of Mahdi Hasan v. Emperor (5) 
that the District Judge has no jurisdiction under the

(1) (1921) I.L.R., 43 All., 409- (2) (1937) 49 AjU  IQS.
(3) (igsS'l LL.R ., 51 All., 344. (4) (1934) 57 All., 7»5*

■ ' (5) (1934) 57 A ll.. 687.
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1935 Criminal Procedure Code to transfer sudi an appeal to 
Sh iv a  the Subordinate Judge.

•y. T h e main question for consideration., therefore, is
whether a Subordinate Judge has such jurisdiction under 
section sub-section (i) of the Bengal, Agra and Assam 
Civil Courts Act. T h at sub-section provides that: a 
District Judge may transfer to any Subordinate fudge 
under his administrative control any appeals pending 

before him from the decrees or orders of Munsifs. It is, 
therefore, quite obvious that unless the proceeding in 
the court of the Munsif terminated in “ an order” within 

the meaning of this sub-section the Subordinate Judge 
would not have any jurisdiction to hear the appeal. 
T h e  word “order” has not been defined in the Act, but 

it occurs just after the word “ decree” and an indication 
as to what it connotes can to some extent be gathered 

from the definition of “order” in section 2, sub-section 
(14) of the Code of C ivil Procedure by way of analogy. 
According to that definition an order means the formal 
expression of any decision of a civil court which is not 
a decree. Now section 476 of the Code of Crim inal 
Procedure does not anywhere say that the M unsif in 
making the complaint has to pass an order to that eifect. 

It requires the civil court to make a com plaint in w riting 
signed by the presiding officer of the court and to forward 
the same to a Magistrate having jurisdiction. Section 
476B which permits an appeal to be preferred by the 
aggrieved party does not say that the appeal is from  any 

' ‘order” passed by the original court. Again, the appel­
late court is not required to make any “order” on appeal, 
but has authority either to make complaint itself or to 

direct the withdrawal of the complaint as the case may 
be. One may in a loose way call it an order, bu t strictly 
speaking it is not so.

It seems to us that the mere fact that an appeal is 
provided to the same forum  ro which appeals ordinarily 
lie from the appealable decrees o r sentences of the 

original court does not in any way show that the appeal 
is from the Munsif's “ order” . When^ come to
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examine the nature of the proceeding it is quite obvioms 
that the court being satisfied pr 1771a ja de  that there is a SmvA. 
fit case for inquiry simply makes a com plaint;. it does 
not and cannot decide any matter finally against the 
person against whom the complaint is made nor is there 
any adjudication of any rights of the parties at all.
Sections 18 to 31 of the C ivil Courts Act deal with the 
ordinary jurisdiction of District Judges, Subordinate 
Judges and Munsifs which is declared to extend to all 
original suits for the time being cognizable by civ il 
courts, and provision is made as to which court appeals 
would lie in. Section uses the same words “decrees 
or orders” as occur in section ^o and section 51. It 
seems to follow that the words “decrees and orders” 
were meant to refer to decrees and orders passed by a 
M unsif in civil proceedings pending before him  to which 
the Code of C ivil Procedure would apply; whereas the 
making of a complaint under section 476 is an act done 
by the M unsif under the authority conferred upon him 
by section 4*76 of the Code of Crim inal Procedure.

In these circumstances it seems to ns that it is difficult 
to say that the M unsif in making the complaint i? passing 
an order within the meaning of section 2̂ of the Bengal,
Agra and Assam C ivil Courts Act. W ith great respect 
we are unable to agree wdth the view  expressed in Karim- 

ullah Y .  Bameshioar Prasad (1). Following the view 
expressed in the two later cases quoted above, we hold 
that the Subordinate Judge had no jurisdiction what­
soever to hear |hese appeals.

W e may, however, point out that where by the special 

notification mentioned in section 51, sub-section (4) of 

the C iv il Courts A ct appeals from  decrees and orders of 

Munsifs are directed to be preferred to the court of such 

a Subordinate Judge; he w ould become the court to 

which appeals ordinarily lie from the appealable decrees 

of the form er court under section 195, sub-section (2), 

and therefore an appeal would lie to him under section

(1) (1928) I.L.R., 51 All., 344
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In such a case there w ill be no Question of the

Sh iv a  *■' . .
Pbasad appeal being transferred by the District Judge to the 
Paelad court of the Subordinate Judge, as the appea] would be 
Singh coiirt direct.

T h e revision is accordingly allow^ed and the order ol 
the Subordinate Judge withdrawing the complaint 
against the defendant Pahlad Singh is set aside and the 
ease is sent back to the court of the District Judge for 

disposal according to law. As the transfer of the appeal 
was by the District Judge siio motu, w e direct that the 
parties should bear their own costs of this revision.

A P P E L L A T E  C IV IL

193S Before Mr. Justice Niamat-ullah and Mr. Justice Allsop

March, 28 j/\-WAHIR R A M  AND OTHERS ( P l a i n t i f f s )  V. J H IN G U R I L A L

AND OTHERS (D E F E N D A N T S)*

Lim itation Act {IX of 1908), article 116— Breach of warranty 

of title and covenant for quiet possession— Sale by manager 

of joint H indu family— Sale set aside on suit by sons— -Vendee 

deprived o f  property— Suit for refund of price and com pen­

sation— Limitation— T  erminus a quo— W hether from

decree of first court or of appellate court.

Joint H indu family property was sold by the manager, with 

an express covenant for title and quiet possession, under 

which the vendees would be entitled to compensation if any 

sort of defect was found in respect of the share sold and it 

was interfered with. U pon a suit by the sons the sale was 

set aside, for want of legal necessity, in January, 1924, and 

they obtained delivery of possession against the vendees in 

February, 1924. An appeal by the vendees to the District 

Judge was dismissed in Jatmary, 1926, and a second appeal to 

the High Court was dismissed in October, 1938. In  June, 

1930, the vendees sued the vendor for refund of the price and 

damages, basing their claim on the breach of covenant:

H eld  that the suit was barred by lim itation under article 

116 of the Lim itation Act, and the six years’ p eried  under 

that article began to run from the breach of the contract, which

1932. from a decree of M. Owais Karney, Sub- 
oidmate Judge of Gorakhpur, dated the 31st o f August, 1931.


