
1934 e n u n c ia te d  by  m y  lea rn ed  b r o d ie r  B e n n e t  ̂ J., in  d ie  con- 

Muhammab e lu d in g  p o r t io n  o f  h is ju d g m e n t .
K ĥ S  B y  t h e  C o u r t  : — T h e  a n sw e r  to th e  first q u e s t io n  is 

in  th e  n eg a tiv e .
sa-GH an sw er to th e seco n d  q u e s t io n  is th at i t  is  n o t

o p e n  to  a  m o r tg a g o r  to  say th a t th e  m o r tg a g e  tr a n sa c t io n  
was not for the sum  stated th e re in , but it is open to h im  
to show that he had not in fact received th e  fu ll amount 

of the mortgage money.

T h e  third question remains unanswered.

T E S T A M E N T A R Y  J U R IS D IC T IO N

22 THE INDIAN LAW REPORTS jVO L. L V Ill

B efore Sir Shah M uham m ad Sulaim an, C h ie f Ju stice, 

and M r. Ju stice Bennct.

1935 IxN THE MATTER OF THE ESTA TE OF ALICE SK IN N E R *
Probate court— F u n ction s of— Q u estion s o f title  or interpreta 

tion arising after grant of probate and in  course of a d m in is

tration o f the estate— Jurisdiction.

After probate has been granted it is not the function of the 
probate court to decide questions of title, or of interpretation 
of the will, arising in course of administration of the estate by 
the executor; they are matters which should be decided in a 
regular suit.

Mr. M . A. Aziz, for the applicant.

Messrs. B. E. O ’ Conor and G. 5 . Pathak, for the 
opposite party.

SuLAiMAN., C.J. and Bennet, J. : — T h is is an applica
tion against an executor to whom  probate has been 
granted by this Court, calling upon him to render and 

explain all accounts of the various estates, to deliver to 
the petitioners their full share in the estate of the 
deceased, and to deliver possession to them of their share 

in the movable property. T h e  application winds up by 

asking for the removal of the executor, or in the alter

native for an injunction against him, and for costs. W e 

think that this application is utterly misconceived. Ii

♦Testamentaiy Case No. lo of 1933.
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is not the function of ihis Court to decide Questions of

title or interpret the true meaning of the iviJI. That isr the 

is a matter which should be fought out in a regular the estate 

suit. No breach of trust lias been alleged in the aciJiSf 
application except the dispute as regards the applicants’ 

share. W e do not think that we can grant the prayers 

asked for. T he application is accordingly dismissed.

R E V ISIO N A L  C R IM IN A L

B efore Sir Shah M uham m ad Su.laiman, C h ief Justice^ 

and M r. Justice B ennet

EMPEROR V.  SAHDEO RAM *
3Iarch, L5

O aths A c t {X of 1 8 7 3), sections ^ , j 9,— C hild  witness— N o  e x e m p - --------------

tion from oath or affirmation—  ̂Om ission to-ta ke oath '”- -  

D eliberate omission to adm inister o a ih ~ C r im in a l Procedure  

CodCj section — A p p ella te  court ordering the accused

to be com m itted for trial—Procedure— Fresh proceedings 

im der chapter X V I II  not contem plated.

If a child of tender years fulfils the criterion for a witness laid 
down by section 1 1 8  of the Evidence Act, i.e. he is able to 
understand the questions put to him and to give rational 
answers to them, then it is obligatory on the court, under sec
tion 6 of the Oaths Act, to administer oath or solemn affirma
tion to him. The Oaths Act does not recognize any criterion 
that oath or affirmation may be dispensed with because the 
child, being of tender years, can not understand its significance, 
although he is sufficiently gxown up to be able to understand, 
and give rational ansxvers to, questions put to him.

Where the court deliberately refrained from administering 
oath or solemn affirmation to a child witness o n  the ground 
that the child could not understand the nature and significance 
of an oath, the defect was cured by section 13 of the Oaths Act.
That section covers both accidental omissions and intentional 
omissions to administer oath or afiirmation.

[Per SuLAiMAN, C.J.—There may be extreme cases, e.g. where 
a  court defies the law, and knowing that the law I'equires an 
oath or solemn affirmation to be given to an adult witness 
delil/erately omits to administer it or prevents the witness from

; *Criminal Revision No. 996 of 1934, from an order of V, Mehta, Acidi- 
tional Sessions Juflge of Ghazipui', dated the 5th of Noceiiiber, 1934.


