
Stamp duty and penalty, as under section 61 of the 19-9

Stamp Act power is given to the appellate courts to'—  ̂
revise the decision of subordinate courts regarding the 
sufficiency of stamps. ZiaulHaq
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REVISIONAL CRIMINAL
Before Mr. Justice Ismail 

G . A .  S t .  G E O R G E  t;. U M A  D U T T  S H A R M A -  iu^S9

Criminal Procedure Code, sections 2 9 4 4 6 ( 1 )— European 
British subject—Magistrate second class not competent to try 
or to commit such accused for trial— Commitment quashed—

Re-trial— Discretion of court— Criminal Procedure Code, sec
tion  1 8 1 ( 2 ) — Jurisdiction— Place of trial— Criminal misappro
priation—  Criminal Procedure Code, section 2 0 2 — Issue of 
ivarrant for accused— Discretion of court.
A  M a g i s t r a t e  o f  t h e  s e c o n d  c l a s s  i s  n o t  c o m p e t e n t  t o  i n q u i r e  

i n t o  o r  t o  t r y  o r  t o  c o m m i t  t o  a  c o u r t  o f  s e s s i o n  f o r  t r i a l  t l i e  

c a s e  o f  a n  a c c u s e d  w h o  i s  a n  E u r o p e a n  B r i t i s h  s u b j e c t  a n d  

c l a i m s  t o  b e  t r i e d  a s  s u c h .

T h e  “ M a g i s t r a t e ”  i n  s e c t i o n  4 4 6 ( 1 )  o f  t h e  C r i m i n a l  P r o c e d u r e  

C o d e  m e a n s  a  M a g i s t r a t e  h a v i n g  J u r i s d i c t i o n  t o  i n q u i r e  i n t o  

t h e  c a s e ;  s e c t i o n  4 4 6  m u s t  b e  r e a d  w i t h  s e c t i o n  2 9 A  o f  t h e  C o d e ,

A s  a  M a g i s t r a t e  o f  t h e  s e c o n d  c l a s s  i s  p r e c l u d e d  b y  s e c t i o n  2 9 A  

f r o m  i n q u i r y  i n t o  o r  t r y i n g  a  c a s e  a g a i n s t  a n  E u r o p e a n  B r i t i s h  

s u b j e c t  h e  c a n  n o t  b e  i n  a  p o s i t i o n  t o  d i s c h a r g e  t h e  a e c u s e d  

u n d e r  s e c t i o n  2 0 9  o r  s e c t i o n  2 5 3 ,  a s  c o n t e m p l a t e d  w i t h i n  s e c -  

d o n  4 4 6 ,  ] i o r  t o  j u d g e  w h e t h e r  t h e r e  i s  a  prima facie c a s e  o n  t h e  

e v i d e n c e  a g a i n s t  t h e  a c c u s e d  i n  t h e  a b s e n c e  o f  w h i c h  i t  i s  n o t  

p e r m i s s i b l e  t o  a  M a g i s t r a t e  t o  c o m m i t  a n  a c c u s e d  f o r  t r i a l .  I n  

t h e s e  c i r c u m s t a n c e s  i t  i s  i n c u m b e n t  u p o n  t h e  M a g i s t r a t e  o f  t h e  

s e c o n d  c la s s  t o  d i r e c t  t h e  c o m p l a i n a n t  t o  m a k e  a  c o m p l a i n t  t o  

a  M a g i s t r a t e  c o m p e t e n t  t o  h o l d  a  p r e l i m i n a r y  i n c [ i i i r y  b e f o r e  

c o z n m i t m e n t  f o r  t r ia l .

W h e r e  t h e  c o m p l a i n a n t  h a d  p o s t e d  a t  M u z a i f a r n a g a r  p o s t a l  

o r d e r s  f o r  a  c e r t a i n  a m o u n t ,  a s  e n t r y  f e e  f o r  a  c r o s s w o r d  c o m 

p e t i t i o n ,  t o  t h e  “ I l l u s t r a t e d  W e e k l y  ,o f I n d i a ” , B o m b a y ,  a n d  t h e  

a c c u s e d  w a s  o n e  o f  t h e  d i r e c t o r s  o f  a  c o m p a n y  w h i c h  e d i t e d  t h a t  

p a p e r  a n d  w a s  a p p a r e n t l y  t h e  e d i t o r  i n  c h a r g e  o f  t h e  c o m p e t i 

t i o n ,  a n d  t h e  c o m p l a i n a n t  a l l e g e d  t h a t  t h e  m o n e y  w a s  m i s a p p r o 

p r i a t e d  b y  t h e  a c c u s e d ,  i t  w^as held  t h a t  t h e  m i s a p p r o p r i a t i o n ,  i f  

a n y ,  t o o k  p l a c e  i n  B o m b a y  a n d  n o t  a t  M u z a f f a r i i a g a r ,  e v e n  o n

■"'■'62 ad: '
■*^Cnminal R eferen ce  N o. 157 o f  1939.



1939
t h e  s u p p o s i t i o n  t h a t  t h e  l e t t e r  c o n t a i n i n g  t h e  p o s t a l  o r d e r s  b e 

c a m e  t h e  p r o p e r t y  o f  t h e  a d d r e s s e e  a s  s o o n  a s  i t  w a s  p o s t e d  a t  

G. A. S t. M u z a f f a r n a g a r ;  f o r ,  a c c o r d i n g  t o  t h a t  s u p p o s i t i o n ,  t h e  m o n e y  

O e o b c e  r e c e i v e d  a t  M u z a f f a r n a g a r  b y  t l i e  a d d r e s s e e ,  b u t  i t  w a s .

r e c e i v e d  a n d  m i s a p p r o p r i a t e d ,  i f  a t  a l l ,  b y  t h e  a c c u s e d  i n  B o m  

b a y .  U n d e r  s e c t i o n  1 8 1 ( 2 )  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  

t h e r e f o r e ,  t i i e  o f f e n c e  w a s  n o t  t r i a b l e  a t  M u z a f f a r n a g a r  b u t  i n  

B o m b a y .

T o  p r e v e n t  a b u s e  o f  t h e  p r o c e s s  o f  t h e  c o u r t  a  r e - t r i a l  s h o u l d  

n o t ,  i n  t h e  d i s c r e t i o n  o f  t h e  c o u r t ,  b e  o r d e r e d ,  u p o n  t h e  q u a s h 

i n g  ,o f a  c o m m i t m e n t  o r d e r ,  w h e r e  t h e  c o m p l a i n t  d o e s  n o t  

m a k e  o u t  a  prima facie c a s e  a g a i n s t  t h e  a c c u s e d .

I t  i s  t h e  d u t y  o f  a  M a g i s t r a t e ,  i n  a  p r o p e r  c a s e ,  t o  i s s u e  a  

\ \M r r a n t  o f  a r r e s t  a g a i n s t  t h e  a c c u s e d  p e r s o n ,  a n d  t h e  p o s i t i o n  

o f  a n  a c c u s e d  p e r s o n  s h o u l d  n o t  i n f l u e n c e  t h e  c o u r t  a g a i n s t  

d o i n g  s o ;  b u t  b e f o r e  e x e r c i s i n g  t h e  p o w e r  v e s t e d  i n  t h e  M a g i s 

t r a t e  h e  s h o u l d  t a k e  c a r e  t o  s a t i s f y  h i m s e l f  t h a t  t h e  s t a t e m e n t  o f  

t l i e  c o m p l a i n a n t  t h a t  t h e  a c c u s e d  i s  l i k e l y  t o  a b s c o n d  i s  b a s e d  

o n  r e a s o n a b l e  g r o u n d s .  '

Messrs, i\t. P. Bhargava and Gajadhar Prasad Bhar- 
foivtfe

The Deputy Government Advocate (Mr. Sajikar 
for the Crown.

Mr, Nanah Chand^ for the opposite party.
Ismail, J. :-—This is a reference by the learned Dis

trict Magistrate o£ Muzaffarnagar with the following 
recommendations: (1) That the proceedings be t]uashed 
for the reasons that the Tahsildar had no jurisdiction, 
as a Magistrate of the second class, to commit the accused. 
LG the court o£ session, and that, in any case, no court, 
oi; the Muzaffarnagar district has territorial jurisdiction ■ 
to take cognizance; (2 ) or if it be held that the courts, 
in this district have territorial jurisdiction, that the pro- 
eeedings be quashed in that there is no case made out 
by the complainant for the issue of process  ̂ or even 
for the purpose of further inquiry under section 202: 
of the Criminal Procedure Code.

The facts that have given rise to this reference are 
somewhat unusual The complainant is a legal practi- 
lioner of Ghaziabad, district Meerut. The opposite

8 5 2  TH E INDIAN LAW R EPO R TS [ 1 9 3 9 ]



ALL. A L L A H A B A D  S E R IE S 85 S

party, G. A. St. George, is one of the DireGtors o£ Messrs. 
Bennett Coleman & Co., Bombay. The company edits 
tT\’o papers. One of them is kno\\ai as the “Illustrated 
v̂\̂ eekiy of India'’. Tiie paper conducts a crossword 

competition known as “Comnionsense crossword”. The 
Diiblic is periodically invited to compete in the solution 
c f crossword puzzles published by the paper and the 
terms on which a person is entitled to compete are noti
fied in the paper. The crossword competition No. 130 
‘A-as published in the issue of 14th August, 1938. The 
complainant on the 6 th September, 1938, sent nine en
tries addressed to the Illustrated Weekly of India Com- 
iTionsense Crossword No. 130, Bombay, with a postal 
order for Rs.6 . The complainant's case is that the 
free entry coupon No. 2 sent by the complainant 
vnllied exactly with the correct solution published by the 
accused but the prize of Rs.25,000 payable to him was 
never paid. It is further alleged that the complainant 
.vent in a scrutiny claim for the re-examination of the 
solutions sent by him and also Rs.5 as demanded by the 
accused. It is stated in paragraph 8 of the complaint 
that the accused did not send any reply to the inquiries 
made by the complainant. On these facts it is alleged 
in paragraph 9 “that the accused has by his acts of omis
sion and commission cheated the complainant out of the 
sum or Rs.25,000 and a new Ford V-8 car worth Rs.5,000 
and thereby committed offences under section 417/ 
427.” It is now stated that the reference to a new Ford 
V-8  car is an error; the offer was in fact for a fi'ee double 
return passage to Paris or London. Paragraph 10 o f  
die complaint states “that the accused has further cri
minally misappropriated the sum of Rs .6  sent by 
postal order as entry fee and the sum of Rs.5 sent by 
jnoney order as scrutiny fee and thereby committed an 
offence under section 403 of the Indian Penal Code.”' 
The complaint was filed In the court of a Magistrate of 
the second class at Muzaffarnagar. The Magistrate 
examined the complainant under section 2 0 0  of the 

C.riminal Procedure Code and issued a bailable warrant.

G-. A. St .
G 'e o s g b

V.
ITmaDtjtt

S h a -EMa ,.
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for the arrest of the accused. The accused was appre
hended in Bombay and was released on bail. By his 
application dated loth January, 1939, the accused 
questioned the jurisdiction o£ the Magistrate to try the 
case because he was a European British subject. Several 
other grounds were taken by the applicant to show that 
the Magistrate had no jurisdiction to try him. After 
a prelimiaary inquiry the Magistrate accepted the allega
tion of the accused that he was a European British sub
ject, and purporting to act under the provisions of section 
44-6, sub-clause ( 1 ), committed the accused for trial to 
the court of session. The accused moved the District 
Magistrate for the revision of the order of the Tahsildar 
Magistrate. The learned District Magistrate has sub
mitted his recommendations to this Court as stated 
above.
. The first point to be determined is wdietlier the com

plaint made by the complainant was entertainable by a 
Magistrate of the second class of MuzafFarnagar. The 
offences mentioned in the complaint were all triable by 
a second class Magistrate. The fact that the accused 
was a European British subject was' not admitted by the 
complainant and was not known to the Magistrate at 
the time the v/arrant was issued. It was open to the 
accused to submit to the jurisdiction of the Magistrate. 
The direction contained in chapter X X X I I I  is to be 
followed only when a plea of status is raised. The 
question whether the Magistrate had territorial juris
diction will be considered later. It is contended by 
learned counsel for the accused that the Magistrate being 
a second class Magistrate had no authority to commit the 
accused to the court of session. Section 29A of the 
Criminal Procedure Code provides: “No Magistrate 
of the second or third class shall inquire into or try any 
offence which is punishable otherwise than with fine 
not exceeding fifty rupees where the accused is a Euro
pean British subject who claims to be tried as such”. 
Offences under sections 403, 417 and 427 being 
punisnable otherwise than with fine not exceeding Rs,50,

854 T H E  IN D IA N  L A W  R E P O R T S  [1939]
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tlie Magistfate had no jurisdiction to proceed witli the 
case.

The next point to be considered is whether the 
Magistrate was authorised to commit the accused for 
trial to the court of session. Section 446 ( 1 ) provides; 
“Where a Magistrate or a Sessions Judge decides under 
section 443 that a case ought to be tried under the pro
visions of this chapter and tlie case is a warrant case, the 
Magistrate inquiring into or trying the case shail, if 
he does not discharge the accused under section 209 
or section 253, as the case may be, commit the accused 
for trial to the court of session, whether the case is or 
is not exclusively triable by that court.” The view 
of the District Magistrate is that the Magistrate had no 
authority to commit the accused to the court of session. 
The only course open to him under the Code was to re
turn the complaint to the complainant to be 
presented to a Magistrate having jurisdiction to en
tertain it. The contention of learned counsel for the 
complainant is that section 446 refers to a Magistrate 
without any qualification as to his powers. From this 
It is argued that every Magistrate, whether he is in
vested with the powers of a first or second class Magis
trate, is' permitted to commit the accused to the court 
of session under the provisions of section 446. If 
the contention of learned counsel for the complainant 
is sound it will mean that a European accused will be 
committed to the court of session whether there is any 
prima facie evidence to substantiate the offence with 
which he is charged or not. This will lead to very 
anomalous results. In my opinion the “Magistrate” in 
section 446 (1 ) means a Magistrate having jurisdiction 
to inquire into the case. Section 446 must be read 
with section 29A of the Code. Under section 446 it is 
open to I Magistrate to discharge the accused under 
section 209 or section 253. Section 209 is inapplicable 
in the present case. Under section 253, “If upon tak
ing all the evidence referred to in section 252, and mat
ing; such exarnination (if any) of the accused as the

G. A. St.
G-eobge.

V,
TJm a
D x jt t

S h a e m a ,
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1939 Magistrate thinks necessary, he finds that no case against 
the accused has been made out which, if unrebutted, 

gbok&e xvoiild warrant his conviction, the Magistrate shall dis-
TJMi. charge him.” Such a course was impossible in the pre-

Shabma sent case because section 29A precludes a Magistrate of 
the second class from inquiring into or trying the case. 
In my judgment, before an accused is committed to the 
court of session there must be some evidence on the 
record to prove a prim a jade  case against him. In the 
absence of such evidence it is not permissible to a 
]\Iagistrate to commit the accused to take his trial in 
the court of session. In Keshan v. King-Emperor (1) 
it was held: “Before the Magistrate makes a commit
ment under section 446 (1 ) of the Code of Criminal 
Procedure he must consider whether there are grounds 
for discharging the accused under section 209 or sec
tion 253 or the Code.” In that case the Sub-Divisional 
Magistrate of Begusarai had made a commitment to the 
court of session U nder vsection 446 of the Code without 
holding any preliminary inquiry under chapter XVIII 
of the Code. The learned Judges quashed the con
viction and directed a preliminary inquiry by the Sub- 
Bivisional Magistrate before ordering a commitment. 
In the present case, as stated above, the Magistrate could 
not hold an inquiry in view of section 29A of the Code. 
Under the circumstances it was incumbent upon him 
to direct the complainant to make a complaint to a 
Magistrate who was empowered to hold a preliminary 
inquiry before committing the accused to session.

The next question for consideration is whether the 
Magistrate of Muzaffarnagar had any territorial jiuis- 
diction to try this case. As stated above the complain
ant is a resident of Ghaziabad in the district of Meerut, 
and the money was sent to Bombay according to the 
direction published in the Illustrated Weekly of India. 
The ground on which the complaint was lodged at 
Muzaffarnagar is stated in paragraph 1 1  of the com
plaint and runs as follows: “That as the first Rs.6

(i) (1933) IX .R . 12 Pat. 707.
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(entry fee) and entry coupons were handed to the post 
office at Miizaftarnagar for delivery to the accused, this 
court has jurisdiction under section 181 of the Criminal 
Procedure Code.” The case is now confined to section 
403 and section 417 of the Indian Penal Code only. 
Under section 181, sub-clause (2), “The offence of cri
minal misappropriation or of criminal breach of trust 
may be inquired into or tried by a court within the 
local limits of whose jurisdiction any part of the pro
perty w^hich the subject matter of the offence was 
received or retained by the accused person, or the 
offence was committed/’ Learned counsel for the com
plainant argues that as the postal orders ŵ ere posted at 
Muzaffarnag'ar the accused must be deemed to have 
received the remittance at Muzaffarnagar. It is con
tended that the property in the postal orders vested in 
the addressee from the time of the delivery of the letter 
10  the pose office. It is stated that the post office w'as 
the agent of the addressee and not that of the sender. 
In support of this contention several authorities have 
been cited on behalf of the complainant, e.g., Namsitn- 
Jiulu Y. Adiappa (I) Rud ■Pminer v. Gawasjee (2), etc, 
I do not propose to discuss these authorities in detail 
because in niy judgment, even assuming the contention 
of learned counsel to be W'ell founded, the offences o£ 
criminal misappropriation and cheating were commit
ted at Bombay and not at Muzaffarnagar. In order to 
decide this question of law it is necessary to refer to 
certain admitted facts and allegations of the complain
ant. The complainant forwarded a postal order for 
Ivs.6  on the 6 th September, 1938, to the “Jllusia'ated 
Weekly of India”. Rs.5 were sent later on the 11th 
October, 1938, addressed to the same paper. According 
to the contention of learned counsel for the complainant 
the postal orders became the property of the addressee as 
soon as they were delivered to the post office and the post 
office became the agent of the addressee. It follows there
fore that the title in the postal orders vested in the ad-

(1) (]890) I.L.R . 13 Mad. 242. (2) ;(1916)

G. A. So?. 
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1939 ciressee, namely the Illustrated Weekly of India, from the
tirne of delivery. The accused personally was not the ad- 

ciEOEGE c!resse.= and therefore he had no right to the postal
Uma orders or the letters addressed to the Illustrated Weekly

ShaS a of India. Even if we assume, as alleged by the com
plainant, that the postal orders were received by the 
accused, the postal orders continued to be the property 
of die Illustrated Weekly of India. The delivery of the 
same to the accused was as an agent of the Illustrated 
Weekly of India. That being so it cannot be suggested 
that the accused received the letter containing the postal 
orders at i \ i  uzaffarnagar. The post office was the agent 
of the addressee and not of the accused. It may be, 
as alleged by the complainant, that the accused con
verted the postal orders to his own use, but the conver
sion and misappropriation was effected at Bombay and 
not at Muzaifarnagar. There is yet another reason 
why the Magistrate at Muzaffarnagar had no territorial 
iuriscliction. It is conceded that the complainant sent 
the postal orders to the Illustrated Weekly to be allowed 
10 enter the competition. It follows that the intention 
of the complainant was that the money should be ap
propriated Ky the addressee. If the accused dishonestly 
and fraudulently- misappropriated the money which 
v/as the property of the Illustrated Weekly of India, he- 
deprived the addressee of the money and not the com
plainant. Whatever view may be taken there cannot 
be the least doubt that according to the allegations o f  
the complainant the misappropriation took place at 
Bombay and not at Muzaffarnagar. I do not propose 
to decide the question that the meaning of the .word 

“ received’’ finding place in section 181 (2 ) may be ex
tended to the receipt of movable property by an agent 
without the knowledge of the principal. I have assum
ed for the purpose of this case that the postal orders 

w e r e  “received” by the addressee through its agents 
namely the post office at Muzaffarnagar. I have no* 
hesitation in holding that the accused never “received*’ 

money at Muzalfarnagar and therefore the complaint

8 5 8  T H E  IN D IA N  L A W  R E P O R T S  [ 1 9 3 9 ]
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ag a in s t thu  acGiised c o u ld  n o t  b e  e n te r ta in e d  in  th a t  1 9 3 9  

d is tr ic t.

The next point to be determined is whether it is
G . A . iST.

CtEOEGE 
V.

a suitable C3se for the issue of process against the accused, 
l  am a\vare that it is only in very rare cases that the court Shaema 
X‘/iil be justified in throwing out a complaint ■'.vitliout 
giving an opportunity to the complainant to substantiate 
liis' allegation.*?, but in certain cases it is the duty of 
the court to protect the accused from unnecessary 
iiarassment and worry. In my opinion this is eminently 
a case in which this Court should exercise its powers 
to prevent an abuse of the process of court. The ingredi
ents constituting an offence under section 403 are; (1)
Dishonest misappropriation or conversion of property 
for a person's own use; (2) such property must be 
movable. The second ingredient exists but there is 
absolutely no evidence to prove the first ingredient.
The complainant has' nowhere suggested that to his 
knowledge the accused has misappropriated or convert
ed to his own use Rs.6 and Rs.5 sent to the Illustrated 
Weekly of India. The complainant does not say either 
in the complaint or in his statement that he has reason 
to believe that the money was not credited to the ac
count of the addressee. He does not say that he has 
made any inquiries with regard to the appropriation 
of these sums. The complainant is not entitled to ask 
the court to proceed with the complaint unless he makes 
out a prima facie case against the accused. It is the 
business of the police and pot of a Magistrate to in
vestigate an oftence. The party concerned, namely the 
Illustrated Weekly of India, who must be deemed to be 
the owner of movable property which is the subject- 
matter of complaint, does not make any allegation 
against the accused. T he complainant suspects that the 
accused has misappropriated the money, but no pi'ose- 
cution can be founded on the suspicion of the complain
ant. Similarly the ingredients constituting the offence 
of cheating are wholly lacking. In order to rnake out a
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rase ol: cheating against the accused the complainant 
must prove.

(1) That the person deceived delivered to some one 
or consented that some other person shall retain cer
tain property,

(2) That the person deceived was induced by the 
accused to do as above.

(3) That such person acted upon such inducement in 
consequence of his having been deceived by the accused.

(4) That Uit accused acted fraudulently or dishon
estly v/heii so inducing that person.

The complainant in his complaint has repeated the 
language of the section but has not stated how he was 
deceived and who was the person who deceived him. 
He has assumed that the accused who is the editor in 
charge of Commonsense Crossword Competition must 
be the person responsible for the deception. In my 
opinion this Is not a matter for assumption, but it must 
be proved by cogent evidence.

The rules and conditions under which these competi
tions are run are before me and were admittedly read 
by the complainant before he sent the remittance. Rule 
7 is as foliovj ŝ: “No responsibility can be accepted
for any entry forms lost, mislaid or delayed. No cor
respondence can be entered into or interviews granted 
except at the Competition Editor’s discretion. The 
decision of the Competition Editor on all matters re
lating to this competition is absolutely final and legally 
binding ar.d is an express condition of entry.” The 
complainant v̂ho is an educated man and a practising 
law ‘̂er knew full ŵ ell that the decision of the Competi
tion Editor on all matters relating to this competition is 
absolutely final. He invested a small sum of money 
in the hope of winning the prize of Rs.25,000. He 
Knowingly ran the risk of losing this small sum and 
now that he Jias lost it he cannot make a grievance of 
it. If we assume, as contended by the complainant, 
that the accused personally was responsible for the
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]>ublication of I'ules, we have no reason to assume that 
at the time of the publication of the rules the accused 
had any intention of cheating the complainant or any 
one else. It is not suggested by the complainant that the 
c'ccused misappropriated the first prize. The learned 
District Magistrate says that this prize was given to cer
tain persons who were considered entitled to it by the 
Editor. Uiidei the circumstances it appears incredible 
that the accused would go out of his way to commit a 
.serious offence to deprive the complainant and to bene
fit some one else. The Editor did not know the com
plainant and it is not suggested that he had any parti
cular partiality for the winners. I am therefore unable
lo accept the allegation of the complainant that the 
accused had any intention of causing wrongful loss to 
the complainant and wrongful gain to any one else.

I do not think it necessary to consider in detail the 
argument of learned counsel that the accused is guilty 
of an offence under section 294A. This section was 
never mentioned in the complaint and no complaint 
under this tection can be made without previous sanc- 
lion ol the Local Government, vide section 196 of the 
Code of Criminal Procedure.

I have carefully read the statement of the complaiii' 
ant and I do not find any mention of relevant evidence 
he proposes to rely upon in order to establish his case. 
The documentary evidence filed by him does not con
nect the accused with the alleged crime nor does it 
establish the commission of crime. All he has to say 
is that as the correspondence received by him from tlie 
Illustrated Weekly of India were signed by the accused 
therefore he must be the villain of the piece. Such 
contention cannot be accepted in a court of law. Last
ly, there is nothing to show, beyond the bare statement 
of the complain ant, that he did send an ‘ ‘all correct 
solution.” fie  states that he retained a copy of his 
solution which tallies with the correct solution publish- 
•.ed by the paper. The fact that a correct solution was
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published by the paper proves the bona fides of the 
management and in no way discloses a criminal intent.

Having given my very serious consideration to the 
able argument advanced by learned counsel for the 
complainant I feel no hesitation in holding that the 
complaint is entirely misconceived and should not be 
allowed to proceed. In my opinion the recommenda
tions of the District Magistrate must be accepted. I 
accordingly quash the commitment made by the Tah- 
sildar who had no jurisdiction as a Magistrate of the 
second class to commit the accused to the court of 
session. I also dismiss the complaint as in my opinion 
there is no sufficient ground for proceeding with it.

Before concluding this judgment I wish to say a few 
words with regard to the Magistrate concerned. In my 
judgment it was the duty of the Magistrate to have 
carefully considered the allegations in the complaint 
before issuing a process against the accused. It was a 
case in which the Magistrate should have postponed the 
issue of process for the attendance of the accused and 
under section 202 of the Criminal Procedure Code 
should have called upon the complainant to produce 
evidence in support of his' allegations. The case was 
of an unusual type and the learned Magistrate accepted 
everything that was said by the complainant on trust. 
In my opinion the Magistrate showed singular lack of 
judgment in issuing a warrant against the accused de
manding a bail of Rs,5,000. The only ground for the 
issue of warrant was that the complainant apprehended 
ihat the accuvccl would abscond. The Magistrate never 
took the trouble of inquiring into the ground of the 
apprehension entertained by the complainant. The: 
Magistrate should have known that the accused repre
sented a paper which has a large circulation. There 
was no reason to suppose that the accused as one of the 
editors of that paper would abscond rather than face 
ihe trial. In suitable cases it is' the duty of a Magis
trate to issue warrants of arrest. The position of ari' 
accused person should not influence the court, bui
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before exercising the power vested in the Magistrate he 
should have taken some trouble to satisfy himself that 
the statement of the complainant was based on reason 
able grounds. I do not find any such grounds on the 
record. I do not consider it proper to say anything 
more on tise subject as it may possibly prejudice the 
Magistrate ŵ ho has no opportunity of clearing his posi
tion before me

Before Mr. Justice Ismail

E M P E R O R  t.». N I H A L  S I N G H -

Criminal Procedure Code, section 5 2 2 — Order for restoration 
of possession of immovable fnoperty— Time limit for passing 
such order.
T h e r e  i s  n o  l i m i t a t i o n  o f  o n e  m o n t h  f r o m  t h e  d a t e  o f  t h e  

c o n v i c t i o n  f o r  p a s s i n g  a n  o r d e r  u n d e r  s u b - s e c t i o n  (3 )  o f  s e c 

t i o n  5 2 2  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  a s  t h e r e  i s  f o r  a n  

o r d e r  u n d e r  s u b - s e c t i o n  (1 ) .  S o ,  w h e r e  a n  o r d e r  f o r  r e s t o r a 

t i o n  o f  p o s s e s s i o n  o f  t h e  i m m o v a b l e  p r o p e r t y  w a s  p a s s e d  b y  

t h e  M a g i s t r a t e  m o r e  t h a n  o n e  month  a f t e r  t h e  c o n v i c t i o n  

u n d e r  s e c t i o n  4 4 7  o f  t h e  I n d i a n  P e n a l  C o d e ,  t h e  H i g h  C o u r t  

i n  r e v i s i o n  s e t  a s i d e  t h a t  order and itself p a s s e d  a n  o r d e r  f o r  

t h e  r e s t o r a t i o n  o f  p o s s e s s i o n .

The applicant was not represented.
The Deputy Government Advocate (Mr. Sankar 

Saran), for the Crown.
Mr. F. i)Gt»/rf/for the opposite party.
I smail, J .:— This is a reference by the learned 

District Magistrate of Muttra recommending that the 
order of the Magistrate for restoration of possession of 
certain immovable property be set aside. It appears 
<-hat one Salig Ram brought a complaint against Nihal 
Singh and othei's under sections 447 and 352 of the 
Indian Penal Code. On the 30th of September, 1938, 
Nihal Singh was convicted under only one count, 
namely section 447 of the Indian Penal Code and 
sentenced to a fine of Rs.l5. The other accused were 
acquitted.

^ C rim in a l E efe ren ce  N o. 196 of 1939.
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