
i-jv.j iTiy j u d g m e n t  t h e  o p p o s i t e  p a r t y  is  w i t h i n  h i s  r i g h t s  in  

i n s t i t u t i n g  t h e  s n i t  i n  B o m b a y  a n d  s h o u l d  n o t  b e  

d a y a i. r e s t r a i n e d  f r o m  t a k i n g  s u c h  a  c o u r s e .

l I ldas T h e r e  is  n o  d o u b t  t h a t  t h e  i n s t i t u t i o n  o f  t w o  p a r a l l e l

s u it s  i n  tw o  c o u r t s  m a y  l e a d  to  c o m p l i c a t i o n s  w i i i c h  i f  

p o s s i b le  s h o u l d  b e  a v o i d e d .  I t  is  f o r  t h e  a p p l i c a n t  t o  

t a k e  s u c h  s te p s  as m a y  b e  o p e n  t o  h im .  T h i s  C o u r t  

h o w e v e r  w i l l  n o t  b e  j u s t i f i e d  i n  r e s t r a i n i n g  o n e  o f  t h e  

p a r t ie s  f r o m  c l a i m i n g  h i s  l e g a l  r e m e d y .  A n  o r d e r  o f  

i n j u n c t i o n  n o  d o u b t  w i l l  b e  h e l p f u l  t o  t h e  a p p l i c a n t ,

b u t  i t  w i l l  m a n i f e s t l y  b e  d e t r i m e n t a l  to  t h e  i n t e r e s t  o f

th e  o p p o s i t e  p a r t y .  I n  m y  o p i n i o n  t h e r e  is  n o  j u s t ih c a -  

t io n  f o r  s u c h  a  d i s c r i m in a t i o n .

I n  t h e  r e s u l t  I  d is c h a r g e  t h e  t e m p o r a r y  i n j u n c t i { j n  a n d  

d is m is s  t h e  a p p l i c a t i o n  w i t h  c o s ts . I  d i r e c t  t h a t  t h e  

r e c o r d  b e  s e n t  i m m e d i a t e l y  t o  t h e  c o u r t  b e l o w  t o  e n a b l e  

t h e  a p p l i c a n t  t o  p r o c e e d  w d th  h is  a p p e a l .

Before Mr. Justice Iqbal Ahmad and Mr. Justice Collister
1 9 3 9  N A N D L A L ,  B H A N D A R I  M I L L S  ( A p p l i c a n t )  t-. C O M M I S -  

S I G N E R  O F  I N C O M E - T A X  ( O p p o s i t e  p a r t y ) -

Income-tax Act {XI of  1 9 2 2 ) ,  sections 4 2 ( 1 ) ,  4 3 — Agent”—  
“Business connection’'— Selling agents at Cawnpore afjpoint- 
ed by managing agents of a cloth mill at Indore-^Income 
accruing to the managing agents out of the sales at Cuiiun- 
pore— Assessment of the Caionpore agents as ‘'agents” of 
the non-resident majiaging agents.
T h e  N a n d l a l  B h a n d a r i  M i l l s ,  L t d . ,  I n d o r e ,  w a s  a  c l o t h  

m a n u f a c t u r i n g  c o m p a n y .  T h e  c o m p a n y  a p p o i n t e d  t h e  f ir m  

o f  N a n d l a l  B h a n d a r i  a n d  S o n s ,  I n d o r e ,  a s  m a n a g i n g  a g e n t s  

f o r  t h e  s a l e  o f  t h e  c l o t h s  m a n u f a c t u r e d  b y  t h e  c o m p a n y ,  t h e  

r e m u n e r a t i o n  b e i n g  a  f i x e d  a llo '^ v a n ce  a n d  a  c o m m i s s i o n  o n  

t l i e  s a l e  p r o c e e d s ,  t h e  c o m m i s s i o n  t o  b e  p a id  a n n u a l l y  w h e n  

t l i e  a c c o u n t s  o f  t h e  c o m p a n y  w e r e  m a d e  u p .  T h e  f ir m  o f  

m a n a g i n g  a g e n t s  a c c o r d i n g l y  o p e n e d  a  b r a n c h  o f  t h e  c o m p a n y  

a t  C a w n p o r e ,  k n o w n  a s  N a n d l a l  B h a n d a r i  M i l l s ,  L t d . ,  G a w n -  

p o r e ,  f o r  t h e  s a le  o f  t h e  c o m p a n y ’s c lo t h .  T h e  I n c o m e - t a x  

O ff ic e r , t i ' e a t in g  t h e  b r a n c h  a t  C a w n p o r e  a s  t h e  “ a g e n t s ” , 

w i t h i n  t h e  m e a n i n g  o f  s e c t i o n  4 3  o f  t h e  I n c o m e - t a x  A c t ,  o f  

th e  n o n - r e s i d e n t  fir m  o f  N a n d l a l  B h a n d a r i  a n d  S o n s ,  I n d o r e ,
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a s s e s s e d  t h e  C a w i i p o r e  b r a n c h  t o  i n c o m e - t a x  ■ L inder s e c t i o n  

4 2 (1 ')  o f  t h e  A c t  i n  r e s p e c t  o f  t h e  p r o f i t s  o r  c o m m i s s i o n s  

a c c r u i n g  t o  t h e  f i r m  t h r o u g h  t h e  C a w n p o r e  b r a n c l i .  I  h e  

f o l l o w i n g  c j u e s t io n  iv a s  t h e n  r e f e r r e d  u n d e r  s e c t i o n  6 6 ( 2 )  oi 
t h e  A c t  t o  t h e  H i g h  C o u r t ;  “ W h e t h e r  o n  t h e  f a c t s  p r o \ ' e d  o r  

a d m i t t e d  M e s s r s .  N a n d l a l  B h a n d a r i  M i l l s ,  L td . . ,  C a w n p o r e ,

19;>9

LAI. 
B h a n b a k i  

Milts
C oSIM IS- 

. SION K B
w e r e  a n d  c o u l d  b e  t r e a t e d  a s  a g e n t s  ,o f t l i e  n o n - r e s i d e n t s  oi? I n o o m e -  

M e s s r s .  N a n d l a l  B h a n d a r i  a n d  S o n s ,  I n d o r e ,  w i t h i n  t h e  m e a n -  

in w  o f  s e c t i o n s  4 2  a n d  4 3  o f  t h e  I n c o m e - t a x  A c t . ”o
Held  t h a t  t h e  a n s w e r  t o  t h e  q u e s t i o n  r e f e r r e d  w a s  i n  t h e  

a f f i r m a t iv e .

I n  o r d e r  t o  s h o w  t h a t  a  n o n - r e s i d e n t  l i a s  a  “ b u s i n e s s  c o n n e c ­

t i o n ” , w i t h i n  t h e  m e a n i n g  o f  s e c t i o n s  4 2  a n d  4 3  o f  t h e  I n c o m e -  

t a x  A c t ,  w i t h  a  r e s i d e n t  o f  B r i t i s h  I n d i a  i t  m u s t  b e  e s t a b l i s h e d  

t h a t  t h e  t w o  p e r s o n s  h a v e  s o m e  s o r t  o f  a s s o c i a t i o n  i n .  a  b u s i ­

n e s s ,  t h a t  i s  t o  s a y  i n  a  p r o f i t - m a k i n g  o c c u p a t i o n  o r  a c t i v i t y  

i n  B r i t i s h  I n d i a .  I n  t h e  p r e s e n t  c a s e  N a n d l a l  B h a n d a r i  a n d  

S o n s  o f  I n d o r e  s u p p l i e d  g o o d s  t o  t h e  b r a n c h  a t  C a iv ’̂ n p o r e  

o p e n e d  u n d e r  t h e i r  o w n  c o n t r o l ,  w h i c h  w e r e  s o l d  i n  B r i t i s h  

I n d i a ,  a n d  t h e y  r e c e i v e d  a  c o m m i s s i o n  o n  t h e  s a l e s  s o  e f f e c t e d .

I t  m i g h t  b e  t h a t  a c c o r d i n g  t o  t h e  a g r e e m e n t  t h e  c o m m i s s i o n  

d i d  n o t  b e c o m e  p a y a b l e  u n t i l  t h e  a n n u a l  a c c o u n t s  o f  t h e  

c o m p a n y  h a d  b e e n  t a k e n  a t  I n d o r e ,  b u t  t h e  f a c t  r e m a i n e d  t h a t  

t h e i r  r i g h t  t o  t h e  c o m m i s s i o n  a c c r u e d  u p o n  t h e  s a l e s  e f f e c t e d  

a t  C a w n p o r e .  T h u s  t h i s  c o m m i s s i o n  w a s  i n  t h e  n a t u r e  o f  

p r o f i t s  o r  g a i n s  a c c r u i n g  o r  a r i s i n g  t o  t h e  n o n - r e s i d e n t  t l i r o u g h  

o r  f r o m  a  b u s i n e s s  c o n n e c t i o n  i n  B r i t i s h  I n d i a  w i t h i n  t h e  

m e a n i n g  o f  s e c t i o n  4 2  a n d  m u s t  t h e r e f o r e  b e  d e e m e d  t o  b e  

i n c o m e  a c c r u i n g  o r  a r i s i n g  i n  B r i t i s h  I n d i a ;  a n d  s i n c e  t h e r e  

■vras t h i s  b u s i n e s s  c o n n e c t i o n  b e t w e e n  t h e  b r a n c h  a t  C a w n p o r e  

a n d  t h e  n o n - r e s i d e n t  f i r m  o f  N a n d l a l  B h a n d a r i  a n d  S o n s ,  t h e  

r e s i d e n t  b r a n c h  a t  C a w n p o r e  m u s t  b e  d e e m e d  t o  b e  t h e  a g e n t s  

o f  t h e  n o n - r e s i d e n t  f i r m  w i t h i n  t h e  m e a n i n g  o f  s e c t i o n  4 .? , a n d  

t h e  p r o f i t s  a c c r u i n g  i n  B r i t i s h  I n d i a  t o  t h e  n o n - r e s i d e n t  f i r m  

w o u l d  b e  a s s e s s a b l e  i n  t h e  n a m e  o f  t h e i r  f i c t i o n a l  a g e n t s  i n  

B r i t i s h  I n d i a .  .

I t  w a s  m a n i f e s t  f r o m  t h e  l a n g u a g e  o f  s e c t i o n  4 3  t l i a t  a  

p e r s o n  m a y  b e  f i c t i o n a l l y  d e e m e d  t o  b e  a n  a g e n t  f o r  t h e  

p u r p o s e s  o f  t h e  A c t  w h o  m i g h t  n o t  b e  a n  a g e n t  a s  t h a t  t e r i p  

i s  o r d i n a r i l y  u n d e r s t o o d  i n  l a w .

S i r  T e j  B a h a d u r  S a p r u  diTid M r . S ^ N /  
a p p l i c a n t .

D r .  AT, P . A s t h a n a ,  f o r  t h e  o p p o s i t e  p a r t y .

6 0  AD
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l9o9 
N a n d  -
lAL

B h a n d a r .1
M i l l s

V.
CoaiMis-

SIONEB, OF 
Income- 

tax

loBAL Ahmad and  C o l l i s t e r ,  JJ . : — T h is IS

reference by the Commissioner of Income-tax, Central 
and United Provinces, under section 66(2) of the Indian 
Income-tax Act.

There is a company at Indore known as the Nandlal 
Bhandari Mills, Ltd., Indore—hereinafter called the 
company—^̂ .vhich is engaged in the manufacture of 
textiles. On the 27th February, 1922, a deed of agree­
ment was executed whereby a firm known as Nandlal 
Bhandari and Sons were appointed secretaries, treasurers 
and agents of the company. Paragraph 5 of that instru­
ment provides as follows:

“'The said firm shall at any time hereafter, upon the 
request in writing of the directors for the time being 
of the said company, but at the sole cost and charges 
of the said company, open and maintain in Indore or/ 
and Bombay or/and elsewhere a shop suitable for the 
sale by retail of the cloth and yarn manufactured at the 
said company’s mills, and shall from time to time, out 
of the cloth and yarn manufactured at the said com­
pany’s mills, supply the said shop with so much cloth 
and yarn as there shall be a demand for. The said 
fsrm shall, with the assistance of the directors, have the 
general management of the said shop and of the business 
transacted therein and the engagement and discharge 
of all clerks and servants required in the said shop. 
The salaries of such clerks and servants shall be paid 
by the said company.”

By way of remuneration it was agreed that Nandlal 
Bhandari and Sons should have a fixed allowance and 
should also be entitled to commission at 16 per cent of 
t[ie net profits of the company and to commission at 
Rs. 1-9-0 per cent of the gross sale proceeds. The com­
mission was to be paid annually when the accounts of 
the company were made up. The ijistrument was in 
fact a contract of managing agency.

In accordance with the powers which were conferred 
upon them Nandlal Bhandari and Sons opened a branch 
of the company at Cawnpore, known as Nandlal Bhan-



(lari Mills, Ltci., Ca’̂ vnpore; and for the years 1934-B5 igsu
and 1935-36 die Income-tax Officer served a notice on ]s[ajsd-
tlie Gawnpore branch to show cause why it should not

■*- '  . jiH A N D A B I
be treated as the agent of the non-resident firm, i.e. Mlls
Nandlal Bhandari and Sons, Indore, under section 43 commis-
oi: the Act. Cause was shown on various grounds, but

~   ̂ ■ (.NroOME-
the contentions which were advanced did not find favour tax 
v̂ith the Income-tax Officer, who on the 3rd March,.
1936, declared the branch at Cawaipore to be agents of 
-the non-resident firm, i.e. Nandlal Bhandari and Sons,
Indore, and assessment was made accordingly.

There was an appeal to the Assistant Commissioner 
of Income-tax, but it was dismissed; and thereafter an 
application for review under section 33 ŵ as preferred 
to the Commissioner of Income-tax and also an applica­
tion under section 66(2) rec|iiiring the Commissioner to 
Tffer certain questions of law to the High Court. The 
application for review was disallowed, but the ComniLs- 
sioner has referred the following question for the decision 
of this Court: “Whether on the facts proved or admitted 
Messrs. Nandlal Bhandari Mills, Ltd., Caw^npore, were 
and could be treated as agents of the iion’Tesidents 
Messrs. Nandlal Bhandari and Sons, within the meaning 
of sections 42 and 43 of the Income-tax Act.”

Section 42(1) of the Act provides: “In the case of
any person residing out of British India, all profits or 
gains accruing or arising to such person, w^hether directly 
or indirectly, through or from any business connection 
<JY property in British India, shall be deemed to be 
income accruing or arising within British India, and 
shall be chargeable to income-tax in the name o£ rhe 
agent of any such person, and such agent shall be 
deemed to be, for all the purposes of this Act, the 
assessee in respect of such income-tax: Provided that
any arrears of tax may be recovered also in uccordance 
ivith the provisions of this Act from any assets of 
non-resident person which are, or may at any time come, 
within British India/'

ALL. A L L A H A B A D  S E R IE S  8 o 5



1939 Section enacts: “Any person employed by or on
behalf of a person residing out of British India, or 

lAL having’ aiiv business connection with such person, orBhandaui ° „

Miixs through whom such person is in the receipt ou any
CoMMis- income, profits or gains, upon whom the Income-tax 

o/ iScS e- caused a notice to be served of his inteiiLion
TAX of treating him as the agent of the non-resident person 

shall, for all the purposes of this Act, be deemed to be 
such agent: Provided tha.t no person shall be deemed
to be the agent of a non-resident person, unless he has 
had an opportunity of being heard by the Income-tax 
Officer as to his liability/’

Sir Tej Bahadur Sapru on behalf of the company 
contends that the branch at Cawnpore cannot be 
regarded as agents of Nandlal Bliandari 8c Sons., for the 
reason that the latter are the duly appointed agents of 
the company at Indore, of which the firm Nandlal 
Bbandari Mills, Ltd., Cawnpore, is a branch. He alsO' 
pleads that there is no business connection between the 
company—through its branch at Cawnpore—and 
Nandlal Bhandari and Sons, as rec|uired by sections 42 
and 43 of the Act, He contends that the term “business 
connection” signifies dealings of a commercial nature 
between the parties concerned and necessitates the buy­
ing and selling of commodities and the relationship of 
creditor and debtor.

The decision of the question referred to us will' 
depend on the interpretation to be placed on sections
42 and 43 of the Act. It is manifest from the language 
of section 43 that a person may be fictionally deemed 
to be an agent for the purposes of the Act who might not 
be an agent as that term is ordinarily understood at laŵ : 
and the fact that Nandlal Bhandari and Sons are the' 
duly constituted agents of the company at Indore will 
iror, in our opinion, preclude the Income-tax authorities 
It'om treating the branch at Cawnpore as agents of the 
non-resident firm of Nandlal Bhandari and Sons, if the 
conditions of sections 42 and 4.8 are otherwise satisfied..
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In paragraph 6(c) or the agreement of agenq- it is 1939

pioi'ided that Nandlal Bhaiidari and Sons shall receive "~5Ind 
comiTiission at the rate of Rs.J-9-0 per cent on the gross 
sale proceeds of ail sales of yarn and cloth of the com- Miu.s 
paiiy “as the selling agents”. Nandlal Bhandari and coius- 
Sons have authority to open branches and appoint and 
discharge employees, and if they manage the bus [ness 
of each branch as selling agents, some argument might 
be advanced as I'egards residence and non-residence of 
the respective parties quoad the branch at Cavvnpore; 
but it was assinned by the Income-tax authorities and 
has been assumed in argument before us by learned 
counsel for the company that the company is resident 
at Cawnpore through its branch, i.e. through Nandlal 
Bhandari Mills, Ltd., Cawnpore, and that Nandlal 
Bhandari and Sons are non-residents; and we will pro­
ceed to answer the reference on this same assiiniption.
I.earned counsel for the company pleads that *he 
element of “business” is wanting in the connection 
which exists between the branch at Cawnpore and die 
non-resident firm. He contends that seGtiom 42 and
43 are not charging sections, but machinery sections; 
and he argues that unless the income of Nandlal Bhan­
dari and Sons can be expressly brought within the terms 
of the statute, it is not liable to be taxed. '‘Business"’ 
in the term “business connection” cannot, says learned 
counsel, have a wider significance than “business” as 
used in section 6 , which is the charging section; and we 
have already shown what meaning he asks us to attach to 
the expression. Finally he contends that according 
the deed of agreement the commission is to be paid +0 

Nandlal Bhandari and Sons at Indore after the accoun̂ ŝ 
•of the company have been made up, and therefore it 
cannot be said that this is an income which “accrues •'t 
arises” to them in British India.

I,earned counsel for the compaiiy and learned cotia <=̂1 
for the department have referred us to various authori­
ties which we will proceed to cliscuss. None oi mese 
cases is on all fours with the facts of the present case,
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1933 with Llie possible excepdoii o£ one from Bombay, which, 
if not identical, is very nearly so, as we shall presently 

lal sho'̂ \\
Miles ' The first of tlicse authorities is the Engiisli case of 

OoMMis- Greenivood y . Smidth & Go. (1). In that case the
respondents were a Danish firm resident in Copeiihagen

TAX inanufactiiriiig and dealina,’ in cement-makino’ and othero  o  o

similar machinery, which they exported all over the 
world. They had an office in London in charge of a 
qualified engineer, who Tiv-as their whole-time servant. 
He received inquiries for machinery such as the res- 
por!dents could supply, sent to Denmark particulars of 
the work idiich the machinery was required to do. 
including samples of materials to be dealt with, and 
W'hen the machinery was supplied, he was available to 
give the English purchaser the benefit of his experience 
in erecting it. The contracts between the respondents 
and their customers were made in Copenhagen and the 
goods were shipped f. o. b. Copenhagen. The res­
pondents were assessed to income-tax in respect of the 
profits deri\-ed from dealings in machinery with pur­
chasers in the United Kingdom, but it was held by the 
House of Lords that they did not exercise a trade within 
the United Kingdom within the meaning of schedule D 
of section 2 of the Income-tax Act, 1853, and were there­
fore not assessable to income-tax either under that 
sf.liedule or under section 31, sub-section 2 of die 
Finance (No. 2) Act, 1915.

That decision rested on the terms of the pjiglisli 
statutes, and the basis of decision was that the respond­
ents did not exercise a trade within the United King­
dom. There is no such expression as “exercising a 
trade” in the Indian Income-tax Act, as in schecUile D 
o f  section 2 of the English Act of 1853 . What wc have 
to do is to interpret the relevant sections of the Indian 
Income-tax Act according to the language which the 
legislature has thought fit to employ, and we do not 
think that we can safely apply to the Indian statute the

n'i [1922] 1 A.C. 417.
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analog}' of English decisions based on the iangiia,^’c of 
the Acts in force in that country.

The next case in chronological order is that of Board 
of Revenue V. Madras Export Company (1). A French 
frnii had a branch in Madras xv̂ liose sole duty was to buy 
leather goods in India and ship them to France The 
French firm was a firm of commission agents and they 
made their profits by being paid commission at a denned 
rate on the value of the goods shipped to them. It was 
held by a Bench of the Madras High Court diat as the 
profits accrued solely in France, they were not taxable 
in British India. It was further held that section 33(1) 
of the Indian Income-tax Act [equivalent to section 
42(1) of the Act now in force] did not create a new 
category of income which could be charged under the 
Act in addition to the incomes mentioned under section 
5 (equivalent to section 6 of the present Act) as charge­
able under the Act, but that section 33(1) merely pro­
vided a machinery by which non-resident foreigners 
trading in British India or having a business connection 
in British India could be taxed on income derived by 
them in British India. At page 367 W allace, J,, 
observed: ”The term ‘business connection’ has not
been defined in the Act. That perhaps is not surpris­
ing in an Act which does not even define the soorce of 
gain which it sets out to tax; but xvhen it is contended 
that ‘business connection’ was designed to mean some­
thing different from and wider than the business itself,. 
\^Aiich ex hypothesi takes place outside British India,: 
and thus' to cast wider the net of the income-tax gatherer, 
it behoves us to be cautious and not to accept the con­
tention, unless we find it justified by the legal maxim 
enunciated by Lord S t e r n d a l e  ̂ M. K., in SmicUh 
Co. \ \  Greenwood (2) that the well-known canon of
construction of taxing Acts is that no one is to be taxed 
except by express words.” At page 3 69 the learned Judge 
said : “The condition precedent to assessability is bnsi- 
ness In British India and not merely a business connec- 

(1) (1922) LL.R. 46 Mad. 300. (2) [1921] 3 K.B. 58.!?(588).
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!939 tion in British India, and it is not laid down in that
Act that the two phrases are identical in meaning. The

bha^̂ a ._  ̂ non-resident firm by its agency
Mi l l s oiU here in British India making profits in British

Coins- India which pass to it through the hands of its a;.;;ent?
If it is, then section 33(1) applies. If not, not. I am 

TA-s: therefore unable to hold, in the absence of more clear
and express words,, that section 33(1) was intended in 
any way to enlarge the scope of section 5 or to bring into 
the net any income accruing outside British India, but 
not derived from business within British India, merely 
because that income was received through or from a 
business connection in British India. Section ?3(1) 
then is governed and controlled by section 5 and really 
applies and was intended to apply to cases where a non­
resident firm takes income or profits from business car­
ried on by it in British India, which are transrnittable 
and are transmitted to it through its resident agent. The 
agent will be taxed and will be the assessee for the pur­
poses of the Act for the profits in British India of that 
business, and, in order to guard against the section 
being taken to mean that it is merely the agent’s own 
profits which are chargeable, language is used imply­
ing that it is the profits of his firm accruing in or aris­
ing through its business connection in British India 
which are taxable through the agent. In the present 
case the non-resident firm in India is merely buying 
raw material for shipment and sale abroad, and the 
profits realised from the sale are realised in Paris. There 
is clear authority in the leading case of Sulley v. 
Aitomey-General (1 ), which is an exactly parallel case, 
for holding that the firm does not thereby carry on 
trade or business in British India.”

The view taken by the High Court of Madras was 
dissented from by a Full Bench of the Calcutta High 
Court in Rogers Pyatt Shellac k  Co. v. Secretary^of 
State for India (2). The Rogers Pyatt Shellac Co. was 
incorporated in the United States of America with its

fl) (1860) 5 H and N. 711. (2) (1924) I.L.R. 52 Cal, 1.
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headquarters in the city oi New \ ‘ork. The company 
had a branch office in Calcutta to buy gum, shellac 
and other Indian products and a factory at Wynclham- 
ganj in the United Provinces. No sales were con­
ducted in India by the company. Tlieir transactions 
were limited to the purchase of shellac and other goods, 
some of Tvhich were purchased on account oi a certain 
gramophone company, which paid the company a fixed 
percentage on the purchases plus expenses, 'while the 
balance was sold in the open market. It was held that 
income-tax Tvas leviable in India under section 33(1) of 
the Act. At page 15 C h a t t e r j e a ,  J., distinguished the 
English authorities on the ground that under chapter 
34(2), schedule I), of the Act of 1853 it iras necessary to 
show that the non-resident was exercising a trtide, in the 
United Kingdom and that there was no provision in 
the English Act to the effect that profits or gains accru­
ing or arising to a non-resident, whether directly oi 
indirectly, through or from any business connection in 
the United Kingdom should be deemed to be incomc 
accruing or arising within the United Kingdom.

It will be observed that in neither of the above two 
cases was there any sale of goods in British India; all 
that the “agents” in British India did was to purchase 
raw materials in British India and export them to the 
non-resident firm.

In the Full Bench case of Jm an  Das v. Income-tax 
Commissioner ( 1 ), a person residing and carrying on 
business in British India purchased goods in British 
India and sent them for sale to his shop in Kashmir, 
and it was held by a Bench of five learned Judges of the 
Lahore High Court that such a person was not liable 
to be assessed to income-tax on any part of the profits 
derived by sale in a foreign country of the goods pui'- 
chased by him in British India, when the profits had 
neither been received in, nor brought into, British 
India. The view expressed by the Madras High Court 

, (1) (1929) LL.R. 10̂  Lah. G57: : ■
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1939 in Board of Revenue v. Madras Export Company (I) 
was approved and relied upon.

■n In the case of Gommissionef of Income-tax v.liHANDAT.i /
Bomba.y Trust Corporation (2) a company nicor- 

CoMMis- porated and carrying on business at Hongkong lent 
^SoSe.^ large sums on deposit to a Bombay company at 5^ 

per cent, interest, and the company at Bombay remitted 
the interest to the Hongkong company; and it was held 
by their Lordships of the Privy Council that the 
interest was a profit or gain accruing or arising to the 
Hongkong company from a business connection in 
British India so as to be chargeable to income-tax under 
section 42(1) of the Indian Income-tax Act, 1922; and 
that the tax could be levied on the Bombay Company 
because, under section 43 they were to be deemed the 
agents of the Hongkong company for all purposes of 
the Act and so by section 42(1) the tax was. chargeable 
in their names and they were to be deemed the assessees, 
which by section 2 (2 ) means the person by whom the 
tax was payable.

Learned counsel for the company distinguishes the 
last mentioned case from the case with which we are 
now dealing on the ground that there was a relation­
ship of creditor and debtor and thus a business con­
nection between the company in Hongkong and the 
company in Bombay.

The next case is Gornmissioner .o,f Income-tax v. 
Sarupchand Hiikamchand (3). The facts of that case 
were as follows. The assessees acted as the secretaries, 
treasurers and agents of a company named Hukum- 
chand Mill Ltd., which had its registered office at 
Indore, and as such they were entitled to certain remu­
neration. The terms of the agreement between the 
assessees and the company provided that a further com­
mission at a certain percentage on the gross sale pro­
ceeds of cloth produced by the mill be paid to the

{!) (1922) T.L.R. 46 Mad. 360. n929VI.L,R. 54 B om .' 916
(1930) LL.B. 53 Bom. 2.'̂ l.
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assessees for their services as selling agents of die com- itiss 
pail)-. The company opened a shop at Bombay for the 
sale of doth produced by the company’s mill at Indore 
and it iv̂ as managed by the assessees. It will thus be m i l t . s

observed that the facts were very similar indeed to the commis-
facts of the case which is now before us. It ŵ as held 
by the Bomba}' High Court that having regard to the 
terms of the agreement, the income, being a commis- 
sion upon sales made in Bombay, accrued or arose in 
British India and wrs liable to be taxed in Bombay, 
though as a matter of practice betv/een the parties it 
was paid at Indore. The only respect in which learned 
counsel for the company attempts to distinguish that 
case is that according to the interpretation which 
B e a u m o n t , C. J., placed on clause 16 of the agreement 
in that case,, the assessees were competent, if they so 
wished, to deduct their commission at Bombay before 
handing over to the company the proceeds of the sale 
of cloth at that shop. Clause 16 ŵ as more or less similar 
in its terms to clause 1 2  of the agreement in the case 
with which we are now dealing; but in clause 7 of the 
agreement in the present case it is provided that the 
commission shall become due and shall be paid to 
Nandlal Bhandari and Sons annually as soon as the 
accounts of the company have been made up. Whether 
any such provision found place in the agreement in the 
Bombay case we do not know  ̂ Section 4(1) of the Act 
is discussed in the separate judgments of B e a u m o n t ,

C. ]., and B a r l e e ., J,, but there is no discussion of sec­
tions 42 and 43.

The last authority which need be mentioned is 
Commissioner of Income-tax v. Remmgtoji Typewriter  
Co. (1). A  company incorporated in the United States 
of America carried on business in Newr York and there 
manufactured and sold typewriter machines. The 
respondent company had been incorporated under the 
Indian Companies Act, 1913, and had purchased froii^

A L 'L  A L L A H A B A D  S E R IE S

; (1) (1930) L I ..R , 55 B o m / 243.
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1039 the American company for shares the goodwill of that 
company in the Bombay Presidency and adjoining ter­
ritory; the American company held all the shares except 
three issued to that company’s nominees. Two othei 
companies had been incorporated in India, each being 
in substance in the same position toward the American 
company as the Bombay company; their respective 
business territory covered the rest of India. It was held 
by their Lordships of the Privy Council that there was 
a business connection within the meaning of section 43 
and section 42(1) of the Indian Income-tax Act between 
the American company and each of the Indian coni- 
panies, and consecj^uently the respondent company 
could be deemed for the purposes of the Act to be tlie 
agent of the xA.merican company and as its agent could 
be chai’ged to tax under section 42(1) in respect to (a) 
profits made by the American company upon machines 
exported to British India, and {b) dividends paid to the 
American company by the three Indian companies.

As have already said, our reply to the reference 
must depend on our interpretation of the relevant provi­
sions or the Indian Income-tax Act. Section 4(1) of that 
Act provides: “Save as hereinafter provided, this Act 
shall apply to all income, profits or gains as described or 
comprised in section 6 , from whatever source derived, 
accruing, or arising, or received in British India or 
deemed under the provisions of this Act to accrue, oi: 
arise, or to be received in British India.”

We have adready quoted sections 42(1) and 43 in an 
earlier part of this judgment, and it is unnecessary to 
repeat them. The expression “business ,connection” 
has not been defined in the Act. Section 6 is the 
charging section, and in it income, profits and gains 
from “business” is shown as a separate head of income, 
the other heads being salaries, interest on securities, 
property, professional earnings and “other sources”. 
Section 2(4) defines “business” in the following terms:
‘ ‘Business' includes any trade, commerce, or manu­

facture or any adventure or concern in the nature of

[1939]
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trade, commerce or manufacture.'’ I'his definition is 
obviously not exhaustive, as its language shows. Now, 
in order to show that a non-resident has a business con- iae,

p • 1 T T  • B h a ^m>a k inection with a resident or British India it must, we mills
conceive, be established that the two persons have some commis-
sort oi association in a business, that is to say in a pro- siowerof 
fit-making occupation or activity in British India; and 
when this is established, it will have to be determined 
whether the other conditions of sections 42 and 43 are 
satisfied, We must therefore consider what is the posi­
tion in the present case. Nancllal Bhandari Sc Sons 
of Indore are the managing agents of Nancllal Bhandari 
Mills Ltd., Indore, on whose behalf they have opened 
a branch at Cawnpoi'e under their own control. Nand- 
lal Bhandari & Sons supply goods to the branch at 
Cawnpore, which are sold in British India, and they 
receive a commission on the sales so effected. It is 
true that according to clause 7 of the agreement the 
commission does not become payable until the 
annual accounts of the company have been taken, 
but their claim to the commission is dependent
Upon the sale of goods in British India. Clause
12  of the agreement even suggests that they might 
be competent to retain their commission beiore 
transferring the profits to the company, and this 
is the view which was taken by the Assistant Com­
missioner of Income-tax; but even if it be held, having 
regard to the provisions of clause 7, that Nandlal 
Bhandari and Sons are only entitled to receive their 
commission w^hen the annual accounts o£ the company 
are made up, the fact lemains that their right to this 
commission accrues upon the sales effected at Cawn­
pore. This being the position, we think it must be 
held that this commission is in the nature of profits 
or gains accruing or arising to the non-resident through 
or from a business connection in British India within 
the meaning of section 42, and must therefore be deem­
ed to be income accruing or arising in British India; 
and since there is a “business connection’■ between the
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branch at Cawnpore, representing in British India the 
company at Indore, and the non-resident firm of Nand- 
lal Bhandari and Sons, the resident branch at Cawn­
pore must be deemed to be the agents o£ the non-re­
sident firm within the meaning of section 43, and the 
profits accruing in British India to the non-resident firm 
will be chargeable in the name of their fictional agents 
in British India.

For the reasons given above our answer to the ques­
tion referred to us is in the affirmative. Let a copy 
of this judgment be sent to the Commissioner of In­
come-tax under the seal of the Court.

T H E  IN D IA N  L A W  R E P O R T S  [1939^

Before Mr. Justice Iqbal Ahmad and Mr. Justice Bajpai
L O D H I  ( P l a i n t i f f )  v . Z I A U L  H A O  ( D e f e n d a n t ) *

Stainp Act {11 of 1 8 9 9 ) ,  section 3 6 — Document “admitted in 
evidence”— Attention not called or directed to question of 
sufficiency of stamp— Subseciuent objection on ground of 
insufficiency of stamp— Document cannot then be rejected.
W h e n  a  c o u r t  " a d m i t s  a  d o c u m e n t  i n  e v i d e n c e ”  i t  d o e s ,  o r  

a t  l e a s t  i s  d e e m e d  t o ,  a c t  j u d i c i a l l y  a n d  t h i s  j u d i c i a l  a c t  o f  

a d m i t t i n g  t h e  d o c u m e n t  i n  e v i d e n c e  c a n  a t  n o  s u b s e q u e n t  

s t a g e  o f  t h e  s u i t  b e  s e t  a t  n a u g h t  o n  t h e  g r o u n d  t h a t  t h e  

d o c u m e n t  w a s  n o t  d u l y  s t a m p e d .  I n  o t h e r  w o r d s ,  i f  n o  o b j e c ­

t i o n  t o  t h e  a d m i s s i b i l i t y  o f  a  d o c u m e n t  o n  t h e  g r o u n d  o f  

i n s u f f i c i e n c y  o f  s t a m p  i s  r a i s e d  b e f o r e  t h e  d o c u m e n t  i s  a d m i t t e d  

i n  e v i d e n c e ,  s u c h  o b j e c t i o n  c a n n o t  s u b s e q u e n t l y  b e  r a i s e d .

T h e  p r o v i s i o n s  o f  s e c t i o n  3 6  o f  t h e  S t a m p  A c t  a r e  m a n d a t o r y  

a n d  p r e c l u d e  t h e  q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  a  d o c u m e n t  

o n  t h e  g r o u n d  o f  i n s u f f i c i e n c y  o f  s t a m p  f r o m  b e i n g  r a i s e d  

a f t e r  t h e  d o c u m e n t  h a s  o n c e  b e e n  “ a d m i t t e d  i n  e v i d e n c e ’'. 

T h e r e  i s  n o  ^ v a r r a n t  f o r  i n t r o d u c i n g  t h e  w o r d s ,  “ a f t e r  j u d i  

c i a l l y  c o n s i d e r i n g  t h e  q u e s t i o n  o f  s u f f i c ie n c y  o f  s t a m p ” , a f t e r  

t h e  w o r d s  “ a d m i t t e d  i n  e v i d e n c e ” i n  t h e  s e c t i o n .

Br, iV. G. Vaish, for the applicant.
 ̂ M. A. Aziz, for the opposite party.

Iqbal Ah MAD and Bajpai, JJ, :~ T h is  is a reference 
by the Small Cause Court Judge of Saharanpur under 
section 113 read with order XLVI, rule 1 of the Civil

^M iscellaneous Case No. 618 of 19"8.


