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I n t u b  g o o d s  o p  ABDOOL A ZIZ  ( D e c e a s e d . )  1800

^lovclt 15>Practice—Probate-^ImlnoveahlepropeHy^Tho Gowt Feea Act [Act VII o f _________ 1
75W), Schedule / ,  No. 11.

Under No. 11 o f Sohadulo I  o f  llia Court Foea A ct duty ig payalile on 
the amount or value o f  the property in raspect o f  wliioli probnte or letters o f 
ivdniinistration fihall be granted, if  the amount or value o f  such propoity 
exceeds Rs. 1,000.

In a case whei'e pi-opotty has not boon reducpd into poasoeaion at tho 
time o f  taking out probate, and tho right to it  is the suhjeot o f a snil, it ia 
permissible to declare the value o f that property as not exceeding Rs, 1,000.

Tab deceased was plaintiff ia a silit to obtain possession of a 
liouse. At Ms death, whloli took place before tlie suit conld be 
hoard, he left a by -which he gave to tho person therein 
named ns tho sole executor the hoiise, the subject-matter o f the 
suit. The sole executor thoreupon applied for probate o f tho will, 
and in his petition stated that the testator had left no assets 
except the house, and prayed that he might be exempted from pay-* 
inent of probate duty until after the hearing o f the suit for posses­
sion of the house, and that the payment thereof should depend upoil 
the result of the suit. Under No. 11 of the first schedule o f the 
Court Foes A.ot, a duty is chargeable on “  the amount or value o f the 
property in respect of which tho probate or letters o f  adininistta- 
tion shall bo granted, if  the amount or value o f such property 
exceeds Rs. 1,000.”  Tho question raised was whether pay­
ment of such duty, tho value o f the house being admittedly 
over Rs. 1,000, could, undef the cii’cumsiances, be postponed 
conditionally. The matter came before Mr. Bel chambers as tho 
Taxing Officer of this Court who, on 1st March 1896, made tho 
following order:—

The deceased was pkintilE in a suit to obtain pOBsession o f  a honge. He 
died before the suit could be heard, leaving a will by  which he gave the house 
to the person therein nsBied as the sole executor. This person has applied for 
probate o f  the will. In his petition he says that the teatator left no assets 
except this house, and prays, that he may be esemptod from  paying probate

38



]89() duty imtil ftfler tlie lioadng o f  iho suit for poBseusion oE the house, andtliafc
— — — -------- ijtiyment tlioreol Bhoiilil llien dopend upon tho roaiilt o f  the suit.

I n  t h e  p .
uooDS OF Tliia fluty, as pi'csoribod under No. 11 of tho first schedule o f  the Oourr

Fees Act, is chapgBiible on “  the amount or value o f  tha property in respect oE-
\yhich the probate or letters o£ adniinisti'ation flhall bo granted, i f  tlie ivmouiit
or value o f  sncli property exceeds Bs. 1,000.”

The material facts aduiittadly wore that it ia sought to obtain probiito in 
respect o f  a hoiiHo, the intriasic valup o£ wbio!) exceeds Bs. 1,000.

TIiequeHtion then is whether payment o f  tho duty chargenble under No. 
11 in the firstaoliedulo o f  the Court Fees A ct iriay, uudar these cirouinstanees ' 
be poslponed conditionally. Tliere is no proviwon in the Aot under which 
tbis may be done, though there inaspooial provision under which a refund 
may be obtained if  the suit should fail.

As tho result I can only treat this case as one to bo dealt with under, 
the general p w is ion s  o f  the A ct, That being the view tjiken by me, thepeti. 
tioner applied to the Board o f  B«vonua and raceivcd tho follow ing rej)]y :—

“  I ftjn to state that the matter is not really one fo r  tho Board to decide. Tlis 
law makes no proviflion for postponoiriont o f  pnyniout o f  probate dutj'., but if 
llie circnmfitaneos o f  the case have boon corroctly sot foiith by you, the 
executor would apparently be justified in dpolaring tlic present value o f Die 
estate to be under Us. 1,000, and i f  he gains his oaao in the High Court he can 
apply under seetion 19s o f  the Court Fees Aot to pay the proper duty.’ ’

Tlie opinion o f  tb«' • ’ ’ ' f  controlling revemio nutharity o f  the province 
upon a question conoeming revenue is entitled to the utmost w eigiit; but 
ns the question arises with reference to a case unprovided fo r  in the Court 
Fees Act, and ■which has not reeei'ved judicial consideration, it is proper tliat 
the question, which is one o f general i.-nportiince, should be submitted to His 
Lordship the ChieJ; Justice under the provisions o f  section 5 o f the Court 
Pees Act.

On 1st o f Jfarcli 1896 tlie qnosiiou was reforred by tlie Obief 
Justice to two Judges esercisiug original jurisdiction. Their 
jndgmont (A mbsii A lt and JJ.) was as follows :—

It appears tlint ilie house respecting which I iir.'f|n(>.’ l.ion 
to paj'iiient of probate duty has arisen forms the sifiucc.'-jii.iiicr 
o f a suit, which was instituted by the testator with the object 
o f obtaining possession thereof, but during the peadonoy of, 
which he died. He has left a will, by which he gives the property 
to the petitioner who is named as executoi-.' The executor has 
applied for probate, stating that the testator has loft no other 
a.ssot'i, and prays that ho may be exempted from the payment of 
probate duty, until after the ; decision o f  the suit in his favoari’
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The testator had a mere right o f action in respect of the honse, 1896 
which he was seeking to enforce. The value o f such a right it is, 
of course, imposBible to determine. That right he devised to ilie 
applicant. Aziz.

A s this is a case unprovided for under the Act, wo may 
fairly take the vahio o f the property for the purposes of the 
present application as not exceeding Es. 1,000.

0. B. a.
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Be/oi'e Mr. Justice Sale.

I n t u b  Q -o o d s  o f  M A R Y  HEM M ING ( D e c e a s e d . )  189G

&eUm of AdminktmUon—Suoaeaaioa Aat ( Z  of 1SQ5), section S60—Poiom . '
tmder.

In an application for letters of administration dehonis non—
Held, it is not necessary to ask in the petition for leave to dispose ol! the 

pvoperfcy in any particular way. Section 2G9 o f the SnecQasioa A ct givoa tho 
Administrator fu ll powers in this respect.

This was an application to the Court in its testamentary and 
intestate jurisdiction tinder the Suocessioa A ct for letters o f 
administration dehonis non to the estate of the deceased. In  the 
prayer o f tho petition the petitioner inserted the following 
additional ■words, asking for liberty to dispose o f the honse ’which 
formed the estate, in respect of which grant of letters o f adminis­
tration -was sought to be obtained :—

“  With liberty to your petitioner to sell and dispose o f the 
said house and premises No. 7, Bow Bazar Lane, aforesaid, at such 
price and upon such terms as to your petitioner shall seem fit.”

S a le , J .— This is an application nnder tho Succession Act. Ths 
petitioner prays for letters o f administration delonis non, with liber­
ty to dispose of the house in respect o f which the grant o f letters o f 
administration is sought to be obtained. I  am prepared to grant 
letters o f administration to the applicant. On such grant 
being made the property will vest in , the applicant, and he will 
have power to dispose of it “  in such manner as he may think fit.”
This is a power given expressly by section 269 of the Succe3.sion 
Act. The fullest power o f disposal being thus given by the A ct 
itself, nothing further is required. Why, then, should the


