
conclusion that the formalities enjoined by the proviso 1940 
were complied with in the present case. Seth Kan-

The conclusion at which we have arrived is that the 
decision of the learned Commissioner tha.t the questions 
formulated by the assessee on the point of jurisdiction come-tax 
cannot form the subject of a reference to the High C ourt 
IS correct. We, therefore, reject this application with 
costs. T he counsel for the Department is entitled to 
a fee of Rs.75.
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Before Mr. Justice Allsop
CHHAKAURI SINGH ( P l a i n t i f f )  v . SRI KRISHNA

PANDE AND OTHERS (DEFENDANTS)^ September, 13

Court Fees Act (VII of 1870 ; as amended by Local Act X I X  of 
1938), section 7 (iv-B), proviso— Suit for injunction, filed 
before the amendment— Second appeal filed after the 
amendment-—Court fee on second appeal #
In  a suit for an injunction, filed before the amendment of 

the Court Fees Act by Local Act XIX of 1938, the relief was 
valued at Rs.5 and court fee was paid accordingly. A second 
appeal was filed, after the said amendment, with the same 
valuation and court fee as on the p lain t: Held  that tlie 
court fee paid on the second appeal was sufficient. Section 
7 (iv-B) of the Court Fees Act as amended has laid down 
that it  is the am ount m entioned in the p lain t which is the 
basis of the valuation, and therefore the court should look 
back to the date of the p lain t and assess the court fee upon 
the amount at which the relief was in  fact v a lu ed ^an d  
rightly valued inasmuch as the proviso to section 7(iV‘̂ B) was 
not then in force—in the plaint.

Mv. Baleshwari Prasad, for the appellant.

T he respondents were not represented.
Allsop,, J . :— T he question which is to be decided 

is what amount of court fee should be charged on a 
memorandum of appeal against a decree passed in a suit 
to obtain an injunction.

T he law in force when the suit was instituted was that 
the court fee charged on the plaint should be ad valorem

*Stamp Beport in Second Appeal No. 667 oC 1939.



1940 according to the amount at which tiie relief sought was
njHTrrTTArmT valued in the plaint, it being left to the plaintiff's

Singh discretion to place whatever valuation he w îshed upon
Sri Krishna his relief. The plaintiff valued his relief at Rs.5 aiicl 

paid the proper court fee on that amount.

At the time when the second appeal was filed in this 
Court the law had been amended by a Local Act, Act 
XIX of 1938. After the substitution of the ŵ 'ords 
“second appeals from decrees in suits” for the word 
“suits” in accordance with the provisions of section 
2(iv), and the omission of the portions which are 
irrelevant, section 7 is now as follows; “The amount 
of fee payable under this Act in the second appeals from 
decrees in suits next hereinafter mentioned shall be 
computed as follows:

“(iv-B) In second appeals from decrees in suits . . . 
(b) to obtain an injunction, . . . .  according to the 
amount at which the relief sought is valued in the plaint; 
Provided that such amount shall be not less than o iie -  

tenth of the market value of the property involved in 
or affected by the relief sought or Rs.50 whichever is 
greater.”

According to the stamp reporter we should look to 
the date on which the memorandum of appeal was filed 
and assess the court fee not upon the amount at which 
the relief was valued in the plaint but upon the anioimt 
at which it should have been valued at that date in ac
cordance with the terms of the proviso. According to 
learned cotmsel for the a.ppellant we ought to look to the 
date of the plaint and assess the court fee iipon the 
amount at xvhich the relief was in fact valued and 
rightly valued in the plaint. The question is not free 
Jrom difficulty but on the whole I think that the conten
tion of learned counsel must prevail. The legislature 
has decided that it is the amount mentioned in the 
plaint which is the basis of the valuation, and therefore. 
I think, we must look back to the date of the ihstitution
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o£ the suit as we would in suits for movable property 
other than money under section 7(iii) o£ the Act which 
mentions suits for movable property other than money Singh 
where the subject-matter has a market value and lays Sb i  KaisHKA  

down that the court fee shall be calculated upon such 
market value at the date of presenting the plaint. The 
proviso to section 7(iv-B) also mentions market value 
and in some cases the fee payable would depend upon 
such market value. It seems to me that the market 
value would be such value at the date of presenting the 
plaint. If we are to go back to the date of the presenta
tion of the plaint, then, as the proviso was not in force 
on that date, the relief was rightly valued at Rs.5 and 
the court fee paid on the memorandum of appeal was 
sufficient. I hold accordingly.

ALL. ALLAHABAD SERIES 795

Before Mr. Justice Collister and Mr. Justice Bajpai

KANHAIYA LAL GOENKA (Applicant) w. COMMIS- lOiO
SIGNER OF INCOM E-TAX (Opposite p a r t y ) ^  September, 19

Income-tax Act {XI of 1922), section \4:{2)ib)--“ Assessed to 
income-tax'', meaning of— Not merely taken into c€.lcuh- 
tion of the profits and losses— Sum advanced or invested 
by a partner in a firm— Interest on such .sum paid 
to him by the firm—Interest not deducted in calculat
ing the p7'oftts of the firm— Claim by the partner to 
exemption in respect of the interest from his individual 
assessment.

T he assessee who had some property at M eerut was also a 
partner in a Calcutta firm. He and the other partners of 
the firm had advanced certain sums to the firm bn interest.
T h e  firm was assessed to inGome-tax in  Calcutta, and in 
calculating the profits of the firm no deduction was allowed 
In respect of the interest which the firm had to pay to the 
partners on these advances. On his individual assessment at 
Meerut, the assessee’s share of the profits o£ the linn which 
ivere assessed to income-tax in Calcutta was exempted hut he 
claim ed a further exemption in  respect of the interest wdiich 
ihad been paid to him by the firm, basing his claim under

•'^Miscellaueous Case Mo. 409 of 1938.


