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certainly be exercised with due care and strictness, 
but tbis in my iiido-nnent is a case in whirh a rler.rpp for 
dissolution of marriage should not be refused upon the 
ground of the petitioner's misconduct. There is nothing 
to suggest that the petitioner is a man of loose and 
profligate character, He met Mrs.HSIugent after she 
had left her husband and at a later time she lived with 
him in Lucknow as his wnfe.

This is a case not dissimilar from that of JVilson v. 
Wilson (1) in wdiich the English Courts exercised dis­
cretion in favour of the husband. In view of the fact 
that the parties ŵ ere living apart and that the respondent 
gave birth to an illegitimate child I have no doubt that 
there has been no collusion or connivance between 
them. I therefore pass a decree ?iisi in favour of the 
petitioner for the dissolution of his marriage with the 
respondent.
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A  p a r t n e r ’s  r i g h t  t o  s u e  f o r  d i s s o l u t i o n  o f  p a r t n e r s h i p  m a y  

b e  c o n t i - o l l e d  o r  n e g a t iv e T i  b y  t h e  t e r m s  o f  t h e  a g r e e m e n t  

a m o n g  t h e  p a r t n e r s ;  a n d  t h e  c o u r t  m a y ,  i n  v i e w  o f  t h e  t e r m s  

o f  a g r e e m e n t  a n d  o f  o t h e r  r e m e d i e s  p r o v i d e d  t h e r e i n  l i k e  

r e t i r e m e n t  o r  s a l e  o f  h i s  s h a r e  o r  s e t t l e m e n t  o f  d i s p u t e s  b y  

a r b i t r a t i o n ,  r e f u s e  t o  e n t e r t a i n  a  p a r t n e r ’s  s u i t  f o r  d i s s o l u t i o n ,  

a l t h o u g h  t h e  g r o u n d s  a l l e g e d  m a y  c o m e  w i t h i n  s e c t i o n  4 4  o f  t h e  

' P a r t n e r s h i p ' A c L ' ; ' ; . ' '

*First Appeal No. 257 of 1937, from a decree of S. Nasu'-ud-clin AIvi, 
Givil Judge of Aligarh, dated the 10th of February, 1937.
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T h e  opening words of section 11 of the Act, “ Subject to 

the provisions of this Act ”, m ean th a t the relations of p a r t­
ners shall be governed by contract unless the contract th a t 
they enter in to  is one w hich is p roh ib ited  by any provision of 
the Act; they cannot be in terp re ted  to mean “ subject to sec­
tion  44 of this A c t” in  the sense tha t section 44 m ust in  all 
cases override all contracts between the partners.

A deed of partnersh ip  contained the following agreements, 
am ong others: (1) th a t w hen a p artner desired to sell his 
share he m ust notify the firm, which would e ither itself p u r­
chase the share or allow any o ther partner to do so or get it 
sold in  any other way, the price being determ ined according 
to certain  rules; (2) tha t when a p artner desired to w ithdraw  
from the firm he m ust sell his share in  the m anner aforesaid, 
and if the firm failed to purchase the share or to get it  sold 
he would have power to have the partnersh ip  dissolved and  
thus withdraw’ him self from the partnership; (3) th a t no p a r t­
ner should have pov/er to sell his share or to w'ithdraw' from  
the partnersh ip  except as m entioned above; (4) th a t the p a r t­
nership sliDuld no t be dissolved on account of the dea th  of any 
partn er and th a t no p a rtn e r had  power to have the p a rtn e r­
ship dissolved through the court on the ground of insolvency, 
insanity, etc. of any partner; (5) th a t if any dispute arose it  
should be settled by arb itra tion  by certain nam ed arb itra tors, 
and  a suit, if filed, should be dismissed. Some years later, one 
of the partners filed a su it for dissolution of partnersh ip , 
alleging the existence of groinids falling under clauses (c) and  
\ d )  of section 44 of the P artnersh ip  Act. T h e  court, w ithou t 
entering into the m erits of the p lain tiff’s allegations, dismissed 
the suit on the ground th a t the plain tiff had no t a  rig h t to sue for 
dissolution: H e l d ,  tha t under the agreem ent of partnersh ip
the, plaintiff had no rig h t to b ring  a suit for dissolution; th a t 
this ŵ as not a case in  which the protection of the court w'as 
necessary to be given on equitable grounds to the p laintiff by 
ordering dissolution iiiasmuch as adequate relief was available 
im der the  deed of partnership  by ŵ ay of withdraw^al or sale 
M his share; th a t the m atters alleged by the p lain tiff were such 
as were agreed upon ill the deed to be decided by reference to 
arb itra tion  and  so the suit d id  no t lie ; and th a t in the cir- 
cumstanees of the case the trial court had exercised a sound 
discretion in dismissing the p laintiff’s suit.

Six Te] Bahadur Sapru, Dr. S. N . Sen, Messrs, Pmina 
Lai and Jawahir Lai, for the appellant.



1939Sir Wazir Hasan, Messrs. P. L. Banerji, S. K. Dar, 
Harihans Salmi, M . J .  Aziz, S. B. L. Gaur, Barikey Lai,
Shiva Charan Lai, Mansur Alam  and Miss S. K . N ehn i, Duopai>i 
for the respondents. Banker

L a i ,
B e n n e t  and V e r m a ,  JJ. : —This is a plaintiff’s appeal.

The suit as originally framed asked for the following 
relief:

"(a) The partnership of the firm known as Lallu Mai 
Hardeo Das Cotton Spinning Mills, Hathras, may be 
dissolved and the accounts may be taken from the 
defendants manager from the beginning of the partner­
ship and whatever amount may be found due to the 
plaintiff the same may be awarded to her . . . ”

At a subsequent stage, the plaintiff applied for the 
amendment of the plaint by the addition of what now 
appears as relief (h), which is as follows:

“(6) If the court holds the partnership between the 
parties to have been dissolved, defendant No. 1 be 
ordered to render the accounts of the partnership from 
1921 up to this day to the plaintiff and a decree for the 
amount and property which may be found as belonging 
to the plaintiff on account of her share may be passed in 
her favour.”

Her application was granted and that relief was added.
The court below has dismissed the suit.

The suit relates to a firm styled Lalla Mai Hardeo Das 
Cotton Spinning Mills Company, Hathras. It appears 
that a partnership was entered into some time in the 
year 1920 and business was started. Subsequently it 
was considered desirable to reduce the terms of the 
•contract of partnership to writing and a deed was 
■executed on the 4th of April, 1923. We shall presently 
Irave occasion to refer to some of the relevant provisions 
-of this deed. The reasons for seeking the dissolution 
of this firm are given by the plaintiff in paragraphs 10 
and 11 of the plaint, the main plea being that the
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1939 defendant No. 1, Bankey Lai, who is the manager of the
firm, does not manage the business in a manner which

Deopadi |3g profitable to the partners and does not maintairi
Bawkey proper accounts. The plaintiff impleaded 24 persons

as defendants to the suit. Of these 24 defendants, seven 
filed written statements contesting the suit, while five 
filed written statements in effect supporting the plaintiff. 
Various pleas were taken in defence by the defendants 
who opposed the plaintiff’s claim and a number of issues 
were framed. The main ground on which the court 
below has dismissed the suit is that the plaintiff has not 
got a right to sue for dissolution, which is the only 
ground with which we are concerned in this appeal.

The deed, after reciting the history of the business, 
lays down a number of terms by which the executants 
agreed to be bound. The following paragraphs are
important and we consider it micessary to quote them in 
extenso.

‘“16. N o p artner or his he ir o r representative shall have 
pow er to sell his share or to w ithdraw  from  the partnersh ip  
in  any way o ther than  tha t m entioned below.

“ 17. I t  shall be the duty of the partn er desiring to xvith- 
draw  himself from  the partnersh ip  of the factory, to  sell his 
share in  the m anner given below. In  case the com pany is 
no t in  a position to purchase the said share o r to have i t  sold 
in  any way, the p a rtn e r desiring separation shall have pow er 
to have the partnersh ip  dissolved and  thus w ithdraw  him self 
from the partnership.

“ 18. T h e  partner desiring to transfer his share shall have 
to give a registered notice to the com pany allowing three 
m onths’ time, so th a t i t  may either purchase his share itself 
a t the price fixed by it  according to paragraph No. 28 or may 
get the same sold in  any o ther way. O n receipt of the notice 
an emergent m eeting of the company will be held  w ith in  
th irty  days in  which it  will be decided w hether the com pany 
is ready to purchase the share or not. If  it  is decided by 
opinion of the m ajority  tha t the company should purchase 
the share, it  shall purchase it itself, otherwise it shall allow 
those partners to purchase it  who m ight be w illing to do so-, 
at the price m entioned above. If no p a rtn e r  is ready to
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1939purchase the said share, the company shall get i t  sold in any 
way it th inks proper. If the com pany fails to have it sold’ 
w ithin th ree m onths, the p artner seeking separation  or the 
p artner m aking the sale shall have power to transfer his share v.
to anv one. Ba^ key-

L a l

“ 19. If  any partner, contrary to the conditions of this 
agreem ent, shall transfer his share to  any person who is a 
partner or a stranger, the com pany and  its partners shall have 
the righ t of pre-em ption and  the price fixed according to 
paragraph No. 28 of this agreem ent shall be paid.

“ 21. T h e  partnersh ip  shall no t be dissolved on accomit 
of the dea th  of any person. O n the ground of insolvency, 
insanity, etc., of any person, no p a rtn e r  shall have pow er to 
have the partnersh ip  dissolved th rough  court.

“ 22. T h e  partners shall no t be au thorised  to remove any 
one from  partnersh ip , bu t if the partnersh ip  of any p artner 
is found p rejud icial to the com pany’s rights or if there is loss 
or apprehension o£ any loss to the com pany by liis rem aining 
a partner, the partners shall be au thorised  to rem ove h im  
from  partnersh ip  by holding an ordinary  or emei'gent m eet­
ing, bu t the defaulting p a rtn e r shall be given fu ll opportun ity  
to set up a defence in  the meeting. I n  case of separation  of 
his share, his money, according to the ra te  fixed in  paragraph 
No. 28, shall be p a id  to  h im , after w hich he shall cease to 
have any r ig h t .”

Paragraph 34 provides that Lala Bankey Lai shall be 
the manager and Lala Ganpat Lai the assistant manager.
It lays down further provisions as to the appointment 
of a manager in the future. Paragraph 35 provides for 
the remuneration of the managers and paragraph 58 
deals with their powers. Then we have paragraph 49 
which also may be quoted in extenso.

“ 49. A ll the partners shall w ork am icably and  w ith  co: 
operation. If, G od forbid , any d ispu te  arises, it  shall be 
settled by a  panchayat ou t of court an d  L a la  L allu  M ai, Lala 
R am  Dayal and  L ala  G anpat L ai shall be appo in ted  as arbi­
trators and no  su it shall be filed. I n  ca:se any su it is filed, it 
shall be fit to  be dismissed. I f  any of the said arb itra tors is 
n o t able to  act as an  a rb itra to r in  respect o£ anything on 
account of some p roper reason, some o ther p roper arb itra to r 
shall be appo in ted  in  his place. ”
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1939 It seems to us that it is not necessary to consider all the 
Smjiati grounds which the court below has taken against the 
jdbopadt plaintiff and that this appeal can be disposed of on the 
Bankky short ground that under the contract entered into by 

the plaintiff with the other partners she has no right to 
bring a suit for dissolution of the partnership. It seems 
to us that on a true interpretation of this document 
there can be no doubt that the predominant intention 
of the executants of the deed was that this firm shall 
continue to carry on business without running the l isk 
of being brought to an end at the instance of one of the 
partners who did not agree with the rest. It may also be 
mentioned here that there are provisions in this deed 
for business being conducted according to the advice of 
ilie majority of the partners, e.g., paragraphs 12 and 14. 
It is further clear that this is not a case in which a 
partner who is dissatisfied with the conduct of the 
business or apprehends loss has no other remedy than 
dissolution. The paragraphs which we have quoted 
above, namely 16 to 20, provide for a machinery by 
which such a partner can obtain adequate relief. It is 
common ground that the plaintiff never expressed any 
desire to withdraw from the partnership and never g;ave 
any notice as provided in paragraph 18. It seems to 
us clear that it was the intention of the executants of 
this document that the partnership shall not be dissolved 
on the happening of the contingencies mentioned in the 
Indian Partnership Act. It is further important to note 
that paragraph 49 quoted above makes a clear provision 
for the settlement of any disputes that may arise by 
.arbitration. That such a contract is not against law is 
made clear by the first exception to section 28 of the 
Indian Contract Act.

Learned counsel for the plaintiff appellant has relied 
on section 44 of the Indian Partnership Act (IX of 1932) 
and has argued that whenever any of the circumstances 
•mentioned in the section exists a partner is entitled to
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bring a suit for dissolution. His contention is that i93»
according to the allegations in the plaint the circum- 
stances specified in clauses (c) and {d) of the section Dbofam
exist in this case, and he complains that the court below Baijkey
ivas not justified in dismissing the suit on the prelimin­
ary ground that the plaintiff had not the right to claim 
dissolution for the enforcement of which she could bring-O
the suit, and urges that the court below should have 
taken evidence and should have recorded findings as 
to the truth or otherwise of the allegations of fact made 
hy the plaintiff in paragraph 10 of the plaint and should 
have passed a decree for dissolution of the partnership 
if those allegations ŵ ere found to be true. He further 
contends that the opening words of section 11 of the 
Act, “Subject to the provisions of this Act”, should be 
interpreted to mean “subject to section 44 of this Act”.
It seems to us however, that those words mean that the 
relations of partners shall be governed by contract un­
less the contract that they enter into is one which is 
prohibited by any provision in the Act. Learned 
counsel has further relied on the case of Rehmahmnissa  
Begum  v. Price (1). The defendants in that case, a 
firm of contractors, had undertaken the construction 
• of the New Alexandra Dock in the island of Bombay and 
they entered into an agreement of partnership 'with 
NaW'ab Kamal Khan. The partnership ŵas for the pur­
pose of quarrying and supplying the requisite gi'anite 
:and other stone. Clause (4) of the deed of partnership 
provided that “the working of the quarries and the 
partnership should continue until the supply of granite 
or other stone for the construction of the dock was com­
pleted and that the partnership should then terminate 
and be ŵ ound up.” It was common ground that the 
business resulted in a considerable loss from the very 
Start. It w^as in these circum stanG es that the Naw’̂ab filed 
the suit giving rise to the appeal for a dissolution of the 
partnership and for accounts, alleging that he -was en­
titled to sue for the reliefs claimed in accordance with

(1) (1917) I.L.R. 42 Bom. is o .
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1039 the provisions of section 254(6) of the Indian Contract
»MMATi Act (IX of 1872), which provided that at the suit of a
Deopabi partner the court may dissolve the partnership when
bankey the business of the partnership can only be carried on

at a loss. The defendants pleaded that in view of the 
terms embodied in clause (4) of the deed of partnership 
the suit was premature and that the partnership could 
not be dissolved until the supply of granite and other 
stone for the construction of the dock was completed  ̂
and section 252 of the Indian Contract Act was relied 
upon. As already stated, it was a matter of admission 
that the business had resulted in a loss from the very 
beginning and that on the 30th of June, 1910, die loss 
amounted to upwards of Rs.3 lakhs. The court of first 
instance decided in the Nawab’s favour and decreed the 
suit for dissolution and for an account to be taken 
from 11th March, 1908, to 14th October, 1910. On 
appeal, the Appellate Bench of the High Court of 
Bombay differed from the trial Judge as to the effect of 
clause (4) of the deed of partnership and held that the 
suit when instituted was premature and that the plain­
tiff was not entitled to have the partnership dissolved 
when t]ie suit was brought, as the work had not been 
completed at that time. Finding, however, that the work 
had been completed since, it held that no useful purpose 
would be served by dismissing the suit on that ground- 
in the result, it varied the decree of the trial court by 
directing that the account should be taken from the 11th 
March, 1908, down to the date when the work was com­
pleted. Their Lordships of the Judicial Committee 
held that the Appellate Bench was not right in the view 
that it had takeir of the effect of clause (4) and of section. 
252 of the Contract Act. It was observed : “Their
Lordships are unable to agree with the High Court’j 
view that there is anything in section 252 that con­
stitutes a bar; it appears to them to be directed to some­
thing wholly different.” Their Lordships then observed 
that a partner’s claim to a decree for dissolution rests,.
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in its origin, not on contract, but on his inherent right 1939 
to invoke the court's protection on equitable grounds, 
i l l  spite of the terms in which the rights and obligations d r o p a d i  

■of the partners may have been regulated and defined banket 
by the partnership contract, and that no man can ex- 
elude himself from the protection o£ the courts. It was 
further held by their Lordships that in all the circum­
stances of that case, which were considered in detail 
by their Lordships, the trial Judge had exercised a 
sound discretion and that the appellate court had no 
sufficient grounds for interfering with the disaction of 
the trial Judge. It seems to us that that is a wholly 
different case. The essential feature of the case was 
that the undertaking had been carried on with the one 
and unvarying result of annual loss from the very com­
mencement. It may also be pointed out that the provi­
sions contained in section 252 of the Indian Contract 
Act were different from those contained in sec­
tion 11 of the Indian Partnership Act of 1932.
Section 252 of the Contract Act lays down; “Where 
partners have by contract regulated and defined, 
as between themselves, their rights and obliga­
tions, such contract can be annulled or altered 
only by consent of all of them, which consent must either 
be expressed, or be implied from a uniform course of 
dealing.” Whereas section 11 of the Partnership Act 
provides: “Subject to the provisions of this Act, the
mutual rights and duties of the partners of a firm may 
be determined by contract between the partners, and 
such contract may be express or may be implied by a 
course of dealing.” It seems to us that it was in view 
of the language of section 252 of the Contract Act that 
their Lordships observed that it appeared to be directed 
to something wholly different. In our opinion, section 
11 of the Partnership Act has deliberately been so ■ 
worded by the legislature as to make it clear that the 
relationship of the partners shall be determined by the 
contract between them, subject of course to the provi­
sions of the Act. As to the meaning of these words in
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1939 section 11, we have already expressed our view above. 
It seems to us that the case before us is governed by

Sb IMATI , • v-1 -1 •Dropadi the decision of their Lordships of the Privy Council in
Bawket Cowasjee Ncmabhoy v. Lallhhoy Vullubhoy (1), where

their Lordships have laid down that it is open to part­
ners to enter into an agreement by which they renounce 
their right of dissolution. We may also point out that in 
their judgment in Rehmatunnissa Begum's case (2) 
their Lordships observed that in the circumstances of 
that case a decree for dissolution was the appropriate 
protection which could be given by the court to the 
plaintiff. That is not the case before us. As we have 
pointed out above, the deed of agreement enables the 
plaintiff to withdraw from the partnership if she feels 
that it is no longer profitable for her to continue to be a 
partner. It may also be pointed out that it has not been 
alleged in the plaint that the business of the partnership 
has ever resulted in loss so far. On the contrary, there are 
the reports of the Commissioner appointed by the court 
below which show that the concern was working at 
considerable profit. The Commissioner gives the result 
of his examination of the books of the partnership and 
finds that the profits for the three years, 1933 to 1935̂  
amounted to Rs.l,92,209-11-2. He has worked out the 
shares of the partners in these profits and according ter 
his calculations the amount to which the plaintiff, Mst. 
Dropadi, was entitled came to Rs.2,283-6-2. This repre­
sents a return of about 24 per cent, per annum on the 
capital invested by the plaintiff. All that the plaintilE 
complains of is what she describes as certain irregulari­
ties and certain acts of the manager of which she does 
not approve, and an apprehension is expressed in the 
plaint that loss is likely to result in the future. Fur­
thermore, it may be pointed out that the deed o£ part­
nership in the case before us by paragraph 49 provides 
for arbitration. No argument has been addressed to 
us to show that this term of the agreement is in any

(1) (1876) L.R. 3 LA. 200. (2) (1917) LL.R. 42 Bom. . m
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way illegal or invalid. We have already expressed our 
view that it is legal. That being so it seems to us that 
the plaintiff was not entitled to bring a suit for dis­
solution. If there were any disputes that she desired to 
be settled, she ought to have resorted to arbitration as 
laid down in the deed of agreement. This is clearly not 
a case in which the plaintiff needed any protection of 
tne court; and further it is not a case in which the appro­
priate protection was a decree for dissolution. In view 
ot the circumstances of this case we have come to the 
conclusion that the plaintiff’s suit is not a bona fide one. 
In our opinion the court below exercised a sound discre­
tion in dismissing the plaintiff’s suit and there are no 
grounds whatsoever which can justify an interference 
with that discretion.

For the reasons given above we dismiss this appeal 
with costs.

REVISIONAL CIVIL
Before Mr. Justice Mulla

C H H I T T A R  ( a p p l i c a n t )  v . J A I  S I N G H  a n d  o t h e r s  ( o p p o ­

s i t e  p a r t i e s )

U. p. Encumbered Estates Act [Local Act X X V  of  1 9 3 4 ) .  sec­
tion 9 — Notice to creditors upon landlord’s application 
under the Act— Minor creditor— Duty of couft to appoint 
guardian— Civil Procedure Code, section 1 4 1 ;  order X X X I 7, 
rule 3 — U. P. Encumbered Estates Act, rule  6 — Guardian 
not appointed by court-—Proceedings void as against minor 

Extension of time to the minor to statement of claim.
A  p r o c e e d i n g  u n d e r  t h e  U .  P .  E n c u m b e r e d  E s t a t e s  A c t  i s  a  

p r o c e e d i n g  i n  t h e  n a t u r e  o f  a  s u i t ,  t o  w h i c h  t h e  p r o v i s i o n s  o f  

o r d e r  X X X I l ,  r u l e  3  o f  t h e  C i v i l  P r o c e d u r e  C o d e  a r e  a p p l i ­

c a b l e  b y  v i r t u e  o f  r u l e  6  o f  t h e  R u l e s  f r a m e d  u n d e r  t h a t  A c t  

a n d  o f  s e c t i o n  1 4 1  o f  t h e  C i v i l  P r o c e d u r e  C o d e .  T h e  f a i l u r e  

t o  f o l l o w  t h e  m a n d a t o r y  p r o v i s i o n s  o f  o r d e r  X X X I I ,  r u l e  3  

n e c e s s a r i l y  v i t i a t e s  t h e  w h o l e  p r o e e e d i n g  s o  f a r  a s  t h e  m i n o r  

i s  c o n c e r n e d  a n d  s u c h  p r o c e e d i n g  c a n n o t  a f f e c t  t h e  m i n o r ’s  

r i g h t s  i n  a n y  w a y .

T h e  p r e s u m p t i o n ,  t h a t  w h e n  a  t h i n g  i s  p u b l i s h e d  i n  t h e  

G o v e r n m e n t  G a z e t t e  e v e r y  o n e  c o n c e r n e d  i n  t h e  m a t t e r  h a s

SuiMATI
D boi>a p i

V.
B an-key

L a i ,

1939

lft39
M a r c h ,  &

*Civil R ev ision  N o. 164 of 1938.


