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OTHERS (D efen d an ts)"^ ' J a n u a r y ,  s-

Civil Procedure Code, order X X II I ,  rule 3— Compromise decree 
— “So far as it relates to the suit"— Recital in the compromise 
that parties had effected an exchatige of certain properties 
outside the subject matter of the suit— Decree ijicorporating 
zvhole compromise— Not an adjudication of the rights of the 
parties in respect of those properties— Suit for enforcement 
of the exchange— Ouestion of title of parties regarding those 
properties can be raised.
In a suit for possession of a bamboo clump a compromise 

was effected. T he compromise had two terms, the first of 
which set Out that the plaintiffs were the owners of the bamboo 
clump, and the second term set out that the parties had made 
an exchange and had put each other in possession of certain 
other properties which were not in suit. A decree was passed 
in terms of the compromise. Apparently, however, the ex- 
change had not been fully carried out and given effect to; for 
subsequently one of the parties brought a suit against the other 
for possession of the item of property which was mentioned to 
have been given to him by the exchange. In  this suit the 
defendant raised a question of title of the plaintiff to the item 
of property claimed by him, and the point arose whether in  
view of the compromise decree such a question could be raised:

Held, that the embodiment in the decree of the statement in 
the compromise that the exchange had taken place was in no 
way a bar to the court investigating the question of the title 
of the plaintiff to the item of property claimed by him. Not 
only did the second term of the compromise relate to properties 
outside the subject-matter of the suit, bu t further the decree, 
in incorporating the second term of the compromise, did not 
determine the rights of the parties in regard to the properties 
exchanged; it merely recited the fact stated in the compromise 
that there had been this exchange and transfer of possession 
between the parties. T his recital, w'hich neither determined 
the rights of the parties nor was capable of execution, was in  
no way a part of the operative decree; and the plaintiff could 
not claim that any special result, by way of conferment of an 
unquestionable title, accrued from the mere recital of this part 
of the compromise in the decree.
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Bennet and Ganga N ath, JJ. :—This is a second 

appeal by one of the plaintiffs against a decree of the 
lower appellate court dismissing the suit of the plaintiffs. 
The trial court had decreed the suit. The plaintiffs 
brought a suit for an injunction restraining the defen
dants first set fi'om interfering with the possession of the 
plaintiffs over the land of two karis of sub-plot 10/1 and 
a kothri, and in the alternative for possession and also 
for Rs.20 damages. The suit of the plaintiffs wa.s based 
on the following considerations. The defendants first 
set brought a suit No. 126 of 1931 against the plaintiffs 
and defendant second set for possession of a bamboo 
clump in the village. That suit was terminated by a 
compromise dated the 29th of March, 1932. This 
compromise had two terms, the first of which set out 
that the plaintiffs were the owners of the bamboo clump. 
The second term set out that the parties had made an 
exchange and had put each other in possession of cer
tain other property which was not in suit. T?his ex
change was that the defendants first set gave two karis 
of plot No. 10/1, the present property in dispute, to 
the plaintiffs and the plaintiffs had given two karis of 
sub-plot No. 28 to the defendants first party and that 
each party had been put in possession. It was further 
provided that if one party interfered with the posses
sion of the other party over any part of the land ex
changed, that party would be liable for Rs.20 damages. 
A decree was passed in terms of the compromise. Now 
it is to be noted that this decree in dealing with the 
second paragraph of the compromise did not provide 
for any adjustment of the rights of the parties. In sec
tion 2(2) of the Civil Proceduce Code a “decree” is 
defined as the formal expression of an adjudication 
which so far as regards the court expressing it conclu
sively determines the rights of the parties with regard to 
all or any of the matters in controversy in the suit.
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Without considering for a moment the fact that a 
“decree” refers to matters in controversy in the suit we ' 
must point out that “decree” involves the determination 
of the rights of the parties with regard to matters Now 
paragraph 2 of this compromise decree does not deter
mine the rights of the parties in regard to the property 
exchanged. It merely sets out that something has 
happened, that is, that the parties have made an ex
change and have put each other in possession. The case 
is therefore one in which there could not be an execu
tion of this portion of the decree by an application for 
possession to be handed over to the plaintiffs and there
fore the plaintiffs have not made any application for 
execution of this decree in suit No, 126 of 1931. On 
the contrary the plaintiffs have brought this separate 
suit, suit No. 302 of 1933. We may note that if the 
decree had been capable of execution in regard to this 
property then the present suit of the plaintiffs would be 
barred by the provisions of section 47 of the Civil Pro
cedure Code. Admittedly, therefore, the suit of the 
plaintiffs is based on something in the decree which is 
not capable of execution. This appears to us to be an 
admission that the second paragraph of the decree is 
merely a recital of facts and is in no way a part of the 
decree. The court below has proceeded on the follow
ing lines. The defence was that the title of the plaintiffs 
to the sub-plot 10/1 in dispute was defective because 
there was an iqrarnama by which the parties had agreed 
as part of their compromise that the plaintiffs should 
obtain within one year the consent of two widows Mst. 
Batasi and Mst. Kalindi. The court below has found 
that these two widows were widows of persons who were 
separate from the plaintiffs and who were entitled to a 
share in the m o  Juiris oi plot No. 28 which the plaintiffs 
had purported to transfer by the compromise. The 
court found that the plaintiffs had not carried out their 
part of the iqrarnama mid had not obtained the coin sent 
of these two ladies within one year fi'om the compro
mise and that the iqrar7iama hzd  provided that if the
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lya*) plaintiffs failed to get the signature of the ladies within 
bales.\e ~ year then on their failure to do so the parties remain 

M is m  in possession of their own respective plots and that it 
Tekesab was in accordance with this condition o£ the iqrarnama 

that the defendants first set continued to remain in 
possession of this sub-plot 10/1 and the defendants 
objected to the application of the plaintiffs for muta
tion. The right of the defendants to make this objec
tion was based by the court below on section 55(2) of 
the Transfer of Property Act.

The plaintiff has based his case in second appeal on 
a claim that under the Full Bench ruling of Sahu 
Shy am Lai v. Shy am Lai (1) where there is a decree- 
based on a compromise, any title derived under the 
decree cannot be attacked. Learned counsel therefore 
argues for the appellant plaintiff that it was not open 
to the court below to go into the question of the validity 
of the title of the plaintiff to sub-plot 28. Now the 
Full Bench ruling dealt with a case where there was a 
suit, No. 125 of 1923, brought by one Sahu Shyam Lai 
for dissolution of partnership from Kalyan Das and 
others. A compromise was made between the parties by 
which the defendant was to pay a sum of money and the' 
defendant hypothecated certain property in case he 
failed to pay the money. Sahu Shyam I.al executed 
this decree as a mortgage decree and in an auction sale 
purchased the property. One Gopal Ram had a simple 
money decree No. 439 of 1926 against Kalyan Das and: 
others and in auction sale under this decree one Munshi 
Shyam Lai, who was a different, person from Sahu Shyam 
Lai, purchased the interest of Kalyan Das and others in  
the property which had been mortgaged. The case 
before the Full Bench arose on appeal from a suit 
brought by Munshi Shyam Lai against Sahu Shyam Lai 
for a declai'ation that the property which be had pur
chased by auction sale was not affected by the decree in- 
the mortgage suit and that the purchase under that

(1) (1933) I.L.E. 55 A ll 775.
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mortgage decree by Sahu Shyam Lai was invalid and not 
binding on Miinshi Siiyam LaL Wliat was laid down 
in the Full Bench ruling was that as the plaintiff Munshi 
Shyam Lai was the representative of Kalvan Das and 
others he therefore was bound by the decree in suit 
No. 125 of 1923 and that the validity of that decree ŵ as 
binding on him as a. representative of a party to it and 
he could not attack its validity in the execution depart
ment and no title derived under that decree could be 
attacked by a party to that decree or a representative. 
It will be noted that the question raised in the Full 
Bench ruling w-as whether the execution sale under the 
mortgage decree was valid or not and the representa
tive of a party to that decree desired to challenge the 
validity of that auction sale by that separate suit. The 
question in the Full Bench ruling dealt with a decree 
which was capable of execution and which was in fact 
executed imder order XXXIV by auction sale. On 
the other hand the decree of compromise in the present 
suit is one which was admittedly not capable of execu
tion and no question as to the validity of its execution 
arises before us. It has not been executed but the 
separate suit is now brought by the plaintiffs claiming 
that in some way the existence of this decree prevents 
the question of title in regard to certain matters being 
raised between the defendants first set and the plaintiffs. 
We do not think that the Full Bench ruling applies at 
all to a case like the present. No doubt the proposi
tions in the Full Bench ruling apply to say that a com
promise decree may relate to matters which are not 
matters in suit and that where the court does pass a 
decree in regard to such matters in any suit the decree 
is not a nullity and is not one passed without jurisdic
tion but is one which is binding on the parties and its 
validity cannot be questioned in the execution depart
ment, nor can any title derived under it be attacked. 
The terms of order XXIIL rule vS are as follow^s; 
“Where it is proved to the satisfaction of the court that
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a suit has been adjusted wholly or in part by any lawful 
agreement or compromise, or where the defendant 

Misir" satishes the plaintiff in respect of the whole or any part 
TEsiAR of the subject-matter of the suit, the court shall order 

such agreement, compromise or satisfaction to be record
ed, and shall pass a decree in accordance therewith so far 
as it relates to the suit.” It will be noted that the direc
tion is that the court shall pass a decree in accordance 
with the compromise so far as it relates to the suit and 
where the compromise cloes not relate to the suit the 
presumption is that the rule implies that the court 
should not pass a decree in regard to it. In this con
nection we may refer to Hemanta Kumari Dehi v. 
Midnapur Zamindari Co. (1) where their Lordships of 
the Privy Council laid down on page 495 as follow ŝ, in 
regard io the corresponding section, section 375 of the 
Code of Civil Procedure of 1882: “The terms of this
section need careful scrutiny. In the first place, it is 
plain that the agreement or compromise, in whole and 
not in part, is to be recorded, and the decree is then to 
confine its operation to so much of the subject-matter 
of the suit as is dealt with by the agreement. Their 
Lordships are not aware of the exact system by which 
documents are recorded in the courts in India, but a 
perfectly proper and effectual method of carrying out 
the terms of this section would be for the decree to 
recite the whole of the agreement and then to conclude 
with a.n order relative to that part that was the subject 
of the suit, or it could introduce the agreement in a 
schedule to the decree; but in either case, although the 
operative part of the decree would be properly confined 
to the actual subject-matter of the then existing litiga
tion the decree taken as a whole would include the 
agreement. This in fact is what the decree did in the 
present case. It may be that as a decree it was incapable 
of being executed outside the lands of the suit, but that 
does not prevent it being received in evidence of its 
contents.”
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Now it appears to us that the court in suit No. 126 of 
1931 did not pass any decree in regard to the present 
matters in suit, that is plots No. 10/1 and No. 28. The 
court merely recited the fact stated in the compromise 
between the parties that there had been this excha.nge 
and transfer of possession between them. A mere 
recital in a decree of a fact which has already taken place 
is not necessarily a part of the decree as it does not 
necessarily amount to any adjustment of the rights of 
the parties to be affected by the decree. We may refer 
to Vishnu Sitaram v. Ramchanclra Govind (1), in which 
it was held that the operative part of the decree confined 
to the subject-matter of the suit can be enforced between 
the parties under section 47 of the Code of Civil Pro
cedure but any agreement as to matters eKtraneous to 
the suit can only be enforced in a separate suit. The 
same view has been laid dow'ii in Charu Chandra Mitrci 
V. Shambhu Nath Pandey (2). It would be open there
fore for the plaintiffs to bring a suit for enforcement of 
the contract so far as it relates to these sub-plots. But 
they cannot claim that any special result accrues from 
the mere recital of this part of the compromise in the 
decree in suit No. 126 of 1931. We think therefore 
that learned counsel for the appellant is not correct in 
the argument that the embodiment in the decree of the 
statement that the exchange had taken place is in any 
way a bar to the court below in investigating the ques
tion of title of the plaintiffs to this sub-number 28.

Some further a.r^uments were made on behalf of the 
appellant. One of the arguments was that of the two 
ladies one had been a party to the decree in suit No. 126 
of 19B1. The claim is that the lady referred to as Mst. 
Batasi Kunwar is identical with defendant No 3 whose 
name was given as Mst. Ta.psi wife of Zingari Misir. In 
any case it is admitted that neither of these ladies signed 
the compromise. The mere fact that one of them might 
have been a party to the suit will not be of anv avail in

n \ \.T.R. 1932 Bom. 466. 2̂) (1918  ̂ Pat. r,.J. 25ri.
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1939 regard to a question of a compromise , to matters
extraneous to that suit where she did not sign the com
promise.

Another argument is that the iqrarnania is not 
genuine and a further argument is that the kothri which 
has been found by the court below to have been made 
by the defendants first set was actually made by the 
plaintiffs. Both of these questions are questions of
fact which it is not permissible for the appellant to raise 
in second appeal.

We consider that the decree of the lower appellate 
court was correct and accordingly we dismiss this
second appeal with costs.
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