
1938 Babu Lai (1). In that case, however, the original 
bInsbIj" judgment- debtor had died and the appellant Lachhoo 
Pandey had been brought on the record as his legal representa- 
Ram Lal tive, and had thus beconie the judgment-debtor. The 
PA>.DEy jg therefore distinguishable.

For the reasons given above we allow this second 
appeal and setting aside the decree of the lower appel­
late court restore that of the court of first instance. The 
appellant shall have his costs throughout.
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APPELLATE CIVIL
December, lo  Before Mr. Justice Bennet and Mr. Justice Verma
-------- -— , 5HYAM LAL ( P l a i n w f )  v . LAKSHMI NARAIN an d  o t h e r s

(D e f e n d a n t s )^
Evidence Act (I of 1872), section 68— Mortgage deed— Attesting  

witness called but due “attestation” not proved— W hether 
deed inadmissible in evidence for any purpose—Acknowledg­
ment of earlier mortgage contained in the deed— Admissibility 
in evidence to prove the acknotvledgment for saving limitation 
on the earlier mortgage— Mortgage of joint family property— 
Rate of interest.
In a suit upon a mortgage, a recital of the mortgage in a 

deed of a subsequent mortgage by the same mortgagor was 
relied on as an acknowledgment saving limitation for tlie suit. 
The execution of this later deed was proved, and one of the 
“attesting” witnesses was called and examined but his evidence 
failed to establish that the deed had been duly “attested” as 
defined in section 3 of the Transfer of Property Act. T he 
question was whether the deed could be used as evidence for 
the purpose of proving the acknowledgment:

Held, that although the document could not be used in 
evidence as a mortgage deed, which required, attestation, yet it 
was not prevented by section 68 of the Evidence Act from being- 
used in evidence for the. purpose of proving the acknowledg­
ment. T he words, “it shall not be used as evidence”, in sec­
tion 68 should not be held to imply the words “it shall not be 
used as evidence for any purpose”; the words are to be held 
merely as applying to a suit for enforcement of the document,, 
leaving the ordinary provisions of law in section 67 to apply 
where the document is to be used fior any other purpose. T h e

^Second Appeal No. 145 of 1936, from a decree of S. B. Singh, •Vdditional 
Civil Judge of Farrukhabad, dated the 19th of October, 1935, L'onfirmin«' 
a decree of G. D. Sahgal, Additional Munsif of Kanaui, dated the 30\h of 
April, 1935.

(1) [1935] A.L.J. 74.
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mere fact that a particular document requires to be executed jggg
with attestation and that attestation must be proved for the 
purpose of giving legal effect to the document has no bearing 
on the question as to what proof should be given of the docii- L a k s h m i  

ment w'here it is tendered only to prove an admission in writing.
H eld ,  also, that in the absence of proof of legal necessity to 

borrow at a higher rate of interest upon a mortgage of joint 
family property, the rate of one per cent, per mensem simple 
interest is a fair and reasonable rate of interest to be allowed 
by the court.

Ml'. Bahu Ra?n Avasthi, for the appellant.
- Messrs. G. S. Pathak and / .  Szuarup, for the respon­
dents.

B e n n e t  and V erm  a, JJ. ; —This is a second appeal 
by the plaintiff whose suit for enforcement of a. simple 
mortgage against defendant No. 1 has been dismissed by 
both the lower courts. The defendant No. 1 Lakshmi 
Narain is a minor and is the son of one Har Lai who 
was the son of one Bhagwan Din. On the 7th of 
February, 1918, the plaintiff advanced Rs.600 to Bhag­
wan Din on a simple mortgage, repayment to be made 
within two years and the rate of interest was 0-11-9 per 
cent, per mensem with six-monthly rests. The area 
mortgaged was a share o£ 20 biswansis. In 1929 Har 
Lai made a gift of 5 kachwansis to defendants Nos 2 
and 3, Jiwa Lai and Chammi Lai. On the 21st of 
February, 1930, Har Lai executed a simple mortgage 
deed of 9 f biswansis to defendants Nos. 2 and 3 for 
Rs. 1,000 and he left of this consideration Rs.900 with 
defendants Nos. 2 a.nd 3 to pay the plaintiff. This was 
paid to the plaintiff by these defendants on the same 
date, 21st February, 1930. Har Lai died before the 
present suit was brought on the 20th of August, 1934, 
and the present suit is brought to realise the balance 
due to the plaintiff on the mortgage of 1918, the amount 
claimed being Rs.1,160. One Sri Ram was first o£ all 
appointed gu'^rdmn ad litem of the minor defendant 
No. 1 and he admitted the claim, but later he was dis­
placed as guardian by the mother of the minor who
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1938 contested the suit. One of the issues was whether the 
^yamLal was barred by limitation, and the courts below

 ̂ have held that the suit was barred bv limitation asrainst
L akshmi ‘ 1
Narain defendant No. 1. The trial court granted a decree for 

sale against defendants Nos. 2 and 3 so fai as the pro­
perty, the subject of the gift of 1929, was concerned. 
The plaintiff appealed to the lower appellate court and 
that court dismissed his suit on the ground of limitation. 
The main question in second appeal is limitation. The 
suit of the plaintiff was brought on the 20th of August, 
1934, which was more than 12 years from the date on 
which payment should have been made under the 
mortgage deed of 1918, that is, on the 7th of February, 
1920. The plaintiff relied for the saving of limitation 
on an admission contained in the mortgage deed of the 
21st of February, 1930, executed by Har Lai in favour 
of defendants Nos. 2 and 3. That admission was con­
tained in the following ŵ ords in regard to the property 
in suit of which 9 | biswa.nsis were mortgaged by this 
mortgage deed of the 21st of February, 1930; “and 
excepting the charge of the mortgage executed by my­
self in favour of Shyam Lai dated 7th February, 1918, 
and registered on the 8th February, 1918, in book No. 1, 
volume 124 at page 129, is quite free from all other 
transfers and liabilities. Now for the purpose of pay­
ing the incumbrance of the said mortgage . . . .” It may 
be noted that the very purpose of this deed of 1930 was 
to pay off the mortgage bond of the 7 th of February, 
1918. On the same date an endorsement was made on 
the mortgage deed of the 7th of February, 1918, to the 
following effect: “To-day, the 21st of February, 1930,
a sum of Rs. 900 has been received towards this mort­
gage deed from Har Lai, son and heir of Bhagwan Din 
deceased, through Jiwa Lai and Chammi Lai. A 
receipt for it has been given to-day to Jiwa Lai and 
Chammi Lai also. Signed Har Lai by his own pen.” 
There is no signature of the plaintiff on this endorse­
ment. On behalf of the plaintiff reliance is placed on
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the acknowledgment by Har Lai the predecessor of 
defendant No. 1 in the mortgage deed of the 2ift of 
February. 1930. This is a clear acknowledsjment of liabi- 
lity under the mortgage deed of the plaintiff. It is true Naeaiî  
that that mortgage deed further states; “I have left a 
sum of Rs.900 for paying the mortgage aforesaid and 
bond debts in favour of the mortgagees. The 
mortgagees should pay the money to Shyam Lai aforesaid 
and obtain receipt from him.” The plaintiff, however, 
did not accept the payment of Rs.900 as full discharge 
of the obligation. The fact that Har La.1 intended 
that he should, does not prevent the acknowledgment 
of Har Lai being a good acknowledgment for the pur­
pose of saving limitation.

The objection which has been taken to the acknow­
ledgment is that it is not admissible in evidence because 
the mortgage deed of 1930 has not been proved in 
accordance with section 68 of the Evidence Act. The 
plaintiff called an attesting witness Amanatullah and he 
made a statement which was unsatisfactory and the 
plaintiff therefore got permission to cross-examine him.
The witness began by stating that Har Lai executed 
the mortgage dated the 21st of February, 1930, in 
favour of Jiwan Lai and Chammi Lai. “I and Bhajan 
Lai attested it . . . . .  Har Lai was present when we two 
attested the deed. I do not remember if I asked Har 
Lai whether he had executed that mortgage deed. It 
is possible that I did ask. He had already signed.”
In cross-examination he said: “At the time of execu­
tion 1 saw who Har Lai was and did not know other­
wise . . . . .  On seeing the signature I recognized that it 
was Har Lai’s signature. I inquired all about this 
document after attesting it.” Now we agree with the 
court below that this evidence cloes not satisfy the 
requirements of section 68 of the Evidence Act and sec­
tion 3 of the Transfer of Property Act which gives the 
definition of “attested”. The definitibii of ‘‘attested” 
requires that the attesting witness should see the execu­
tant sign or mark the document or someone on his
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1938 behalf do so, or receive a personal acknowledgment, from
ItoAMnD:. the executant and should sign the instrument in the

, presence of the executant. Having- failed with the
L a k s h m i   ̂ ^

Nabaik attesting witness under section 68 of the Evidence Act
it was open to the plaintiff to prove the mortgage deed 
of 1930 by other evidence. If, hoTvever, the document 
is to be proved as a mortgage deed then that other 
evidence must prove the attestation. The plaintiff 
produced a witness Lakshmi Narain and he stated: 
“Har Lai executed the mortgage deed in favour of 
Jiwa Lai and Chammi La.l in my presence. Har Lai 
signed it in my presence. Seeing the mortgage deed 
dated the 21st of February, 1930, the witness said that 
this is that document.” This evidence does not 
mention anything about the attesting witnesses who were 
presumably called in afterwards. Therefore the evi­
dence of Lakshmi Narain does not prove that there was 
attestation of this document. The evidence of the 
plaintiff himself ŵ as given but it is similar to that of 
Lakshmi Narain. The conclusions of the lower court 
therefore are correct on this question of what the evi­
dence proves and we agree that the evidence does not 
prove attestation of this mortgage deed of 1930. The 
evidence, however, does prove that Har Lai executed 
this mortgage deed. The question which arises there­
fore is whether the mortgage deed is admissible to prove 
the admission contained in it or -whether it cannot be 
used for that purpose because it is a mortgage deed and 
w’'0uld require to be proved to have beenduly attested 
in a suit to enforce the document as a mortgage deed.

Admissions are dealt wuth by sections 18 to 23 of the 
Evidence Act and section 18(2) refers to statements 
made by a person from whom the parties to the suit 
have derived their interest in the subject-matter of the 
suit. An admission may be a statement oral or docu­
mentary and in general an admission in a document is 
proved under section 67 of the Evidence Act ŵ hich 
provides as follows: “If a document is alleged to be
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signed or to have been written wholly or in part by any 193s 
person, the signature or the handwriting of so much o£ £“  
the document as is allesfed to be in that person’s hand- ^

°   ̂  ̂ L a k s h m i
w^riting must be proved to be in his handwriting/’ Naeain
Section 6 8  on the other hand states: “If a document
is required by law to be attested it shall not be used as
evidence until one attesting witness at least has been
called for the purpose of proving its execution, if there
be an attesting witness alive and subject to the process
of the court and capable of giving evidence.” The
question at issue is whether the words “it shall not be
used as evidence until one attesting witness at least has
been called” etc. are to be held to imply the words “it
shall not be so used as evidence for any purpose”, or
whether the ŵ ords are to be held merely as applying to
a suit for enforcement of the document, leaving'i the
ordinary provisions of law in section 67 to apply where
the document is to be used for any other purpose.

On general considera-tions it w^ould appear difficult to 
hold that section 6 8  must always apply to the use of a 
document in evidence which is required by law to be 
attested; For example, supposing such document con­
tained words which amounted to a criminal libel or t o  

sedition and supposing the document instead of being 
attested had not been attested at all, could it be said 
that no use could be made of the docmnent for the pur­
pose of a criminal prosecution or a civil suit for 
damages for libel? If such a view ŵ as to be taken of 
the law then by merely having recourse to putting a 
libel in the form of a mortgage deed or wnll the law for 
libel could be evaded. Moreover it seems unlikely that 
it should be necessary in a criminal trial for sedition or 
libel to have to prove by calling attesting witnesses the 
document containing the words complained of. It is 
true that this ŵ as originally the view taketr by the strict 
rules of evidence in English law as is shown by i?, v.
Jones (1 ), where the indenture ŵ as put in upon an indict­
ment against an apprentice for a fraudulent enlistment,

(1) (1777) 1 Lea. 174.
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it);]y and also in Manners v. Postan (1) where the deed was 
Shyam L\l in evidence collaterally. On these rulings Taylor 

on Evidence, tenth edition, volume II. parag-raph 1844,
lA IC S H M I .
Narain states: “ i he  rule that, where an attesting witness is

necessary to the validity of an instrument, a person who 
was such witness must be called, applies whatever be the 
purpose for which the instrument is produced.” The 
paragraph further proceeds: ‘‘Moreover, the party
calling him is not precluded from giving further evi­
dence, in ca.se he denies, or does not recollect, having- 
seen the instrument executed.” Now the plaintiff has 
complied with this latter rule which is embodied in sec­
tion 71 of the Indian Evidence Act. The further 
objection, however, is taken that the additional evidence 
ought to prove attestation. Now Taylor cannot be 
quoted as an authority for that proposition. What 
Taylor states indicates that further evidence should be 
given to prove the execution and not the attestation. 
Similar passages occur in other works on Evidence such 
as Best.

Learned counsel next referred to Shib Chandra Singha 
v. Gour Chandra Pal (2). At page 139, coliunn 1, refer­
ence is made to two mortgage bonds which were execut­
ed by Kasinath and his widow defendant No. 4 in which 
it is stated that the mortgagors had not created any sub­
ordinate interest or encumbered the property in suit 
which they mortgaged by those deeds. The documents 
were proved not by any attesting witness to them but by 
evidence of persons who identified the signature of the 
executants. It appears therefore that in regard to these 
mortgage bonds an attesting witness was not called. On 
page 140 the Court, following Taylor on Evidence para­
graph 1844, referred to the case of Manners v. Postan 
(1) already mentioned and held that the mortgage bonds 
were not admissible in evidence apparently for the pur­
pose of proving a statement contained in them. In 
Aivadh Ram Singh v. Mahhub Khan (3) there was a suit

a )  nS03) 4 Esp. 239. (2̂  (1922) 27 C.W.N. IM.
(3) A.I.R. 1924 Oiidh, 25.5(259).

372 THE INDIAN LAW REPORTS [1939



ALL. A L L A H A B A D  S E R IE S O / O

for pre-emption and two mortgage deeds were produced 
for what is briefly mentioned as a collateral purpose, 
and the Court said that they should be proved in accord­
ance with section 68 of the Evidence Act and then the 
defence counsel admitted execution. There was 
practically no discussion of the question in this ruling.

In this High Court there are the following rulings; 
In Mathura Prasad v. Chhedi Lai (1), B a n e r j i , J., sitting 
singly had the case of a bond w^hich piu'ported to be a 
mortgage bond and the suit W'as brought in the court of 
first instance to enforce the mortgage. That court held 
that the document had not been duly attested and could 
not be treated as a mortgage. In first appeal the plain­
tiff abandoned the claim for a sale on the mortgage and 
asked for a simple money decree on the document as 
proving a debt. The point was taken in second appeal 
that the document was not admissible in evidence for 
any purpose under section 68 of the Evidence Act. The 
learned Judge observed: “I am unable to agree wuth
this contention. As a mortgage it was undoubtedly 
necessary that the document should be attested by at 
least two witnesses and that one of those wdlnesses should 
be called.'’ He then stated that the document was 
showni by the evidence not to have been duly attested 
and that it could not be treated as a mortgage and 
stated: “It is only in the case of a document which
required to be attested and was attested that under 
.section 68 of the Evidence Act.it was necessary to call an 
attesting v̂ritness. As the document in this case was not 
so attested section 68 has no application and the case in 
my opinion fell within the purview of section 72 of the 
Evidence Act. For a simple money bond it is not neces­
sary that it should be attested by witnesses. As the bond 
in this case was not so attested it was a valid document 
as a simple money bond and was admissible in evidence.’"

In Moti Chand v. Lalta Prasad (2) a similar point 
arose before a Bench of this Court in regard to a docu-

(1) (1915) 13 A.L.J, 55, .̂ (2) (1917) 40 All. 236-
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1938 ment executed as a mottgage deed. One of the attest- 
Thyam la l witnesses was dead and the other though summoned

 ̂ was not produced. It was held that by the terms of
L akshmi  ̂ . . . .
Nabain section 68 of the Evidence Act, when its provisions are

not complied with a document cannot be used as evi­
dence at all as a document either requiring attestation 
or in fact attested. But this does not prevent it from 
being used in evidence as something else or for any 
other purpose (page 264).

In Jiwan Singh v. Dalip Singh (1) there was a case be­
fore a Bench of this Court, which \va.s somewhat similar 
to the present, where the plaintiff claimed a sum due 
under a mortgage deed of 6th January, 1912, and relied 
on an acknowledgment to bring the case 'within limita­
tion, the acknowledgment being made in a mortgage 
deed of 27th March, 1914. In the court below reli­
ance had been placed on the evidence of one Ram 
Chandra, who was the scribe, to prove the execiuion of 
this mortgage of 1914, The Court said: “Section 68
of the Evidence Act, in our opinion, lays down that a 
document which is required by law to be attested cannot 
be used as evidence until one attesting witness has been 
called, or, if no attesting witness is alive, by other means 
set out in the following sections of the Evidence Act. 
In this ca.se no attempt was made to prove the docu­
ment by either calling in an attesting witness, or even 
putting any question to Ram Chandra regarding the 
attesting witnesses or attestation. We are therefore of 
opinion that the plaintiffs’ suit is barred by limitation 
and that this appeal must succeed.” Now in this ruling 
there is no discussion of the point as to whether the 
document can be used for any other purpose such as an 
admission. The learned Judges also had before them 
a case where no attesting witness was called. In the 
present case an attesting witness has been called. And 
moreover the learned Judges did not refer to the pre­
vious rulings of this Court which we have mentioned

(]) [1929] A.L.J. 588.
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and presumably those rulings were not brought to their iggg
notice. There is therefore a conflict between the deci- ' :IShyam: JjAIi
sions of this Court on the point and it is open to us to

 ̂ ,  • 1 1 , t Lakshmifollow the runngs where the point has been more nakaw 
fully discussed.

Learned counsel for the respondents argued that the 
Evidence Act reproduced the law of England. That is 
not correct because in the preamble of the Evidence 
Act it is stated: “Whereas it is expedient to consoli­
date, define and amend the law of evidence; it is hereby 
enacted as follows.” It does not follow^ therefore, that 
because a rule of evidence may be in force in England 
it is embodied in the Evidence Act. The Evidence Act 
codified the law and ŵ e should have expected that if 
section 68 was intended to express that a document re­
quired by law to be attested should not be used as evi­
dence for any purpose until one attesting witness at 
least had been called, then the words “for any purpose” 
w’'ould have found a place in the section. Those words 
are not in the section and therefore we conclude that this 
was not the intention of the framers of the Act. It is 
not possible to see ŵ hy an admission in one document 
should require a different kind of proof from an admis­
sion in another document. The mere fact that one of 
the documents requires to be executed with attestation 
and that attestation must be proved for the purpose of 
giving legal effect to the document does not appear to 
have any bearing on the question as to wha.t proof 
should be given of the document where it is tendered 
merely to prove an admission in writing. For these 
reasons ŵ e consider that the view of the appellant is 
correct and that section 68 does not apply to the case of 
a document w^hich is merely to be proved for the purpose 
of an admission. We therefore consider that the ack­
nowledgment in the deed of the 21st of February, 1980, 
did save limitation in the present case and that the suit 
of the plaintiff is wdthin limitation against defendant 
No. 1. The trial court granted a decree against defen­
dants Nos. 2 and 3 only in regard to the property gifted
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i !)38 this decree was not enlarged by the lower appellate
court. As regards the property which was mortgaged to 
those defendants the title of the equity of redemption 

"naratn remains in defendant No. 1. The mortgage to defen­
dants Nos. 2 and 3 will not affect the rights of the plain­
tiff to get a decree also in regard to this property. Even 
in English law there could not be any objection of 
limitation taken by defendants Nos. 2 and 3 because 
they are claiming under the mortgage deed in question 
of the 21st of February, 1930, and tliat is one of the 
exceptions laid down by Taylor in paragraph 1845,. 
No. 5. We therefore grant a decree to the plaintiff for 
the sale of the whole of the property comprised in his 
mortgage of 7th February, 1918.

One further question remains for consideration and 
that is the claim which was made by defendant 1 in 
regard to interest. The defendant I is the son of Har 
Lai and the grandson of Bhagwan Din who executed the 
mortgage in question. Tŵ o issues were framed on the 
subject of interest: “(6) Is the rate of interest claimed
by the plaintiff hard and excessive?” and “(8) Was. 
there any legal necessity to borrow the amount in dis­
pute at the rate of interest claimed?”. The trial court 
found that the rate of interest was not excessive and the 
debt was taken to pay a previous loan which was very 
old. The court did not come to any finding that there- 
was any legal necessity for the high rate of interest. 
The lower appellate court did not deal with the point 
because it dismissed the appeal of the plaintiff on the 
ground of limitation. It does not appear that there was. 
any legal necessity for the high rate of interest. The 
interest ŵ 'as 0-11-9 per cent, per mensem compound 
interest with six-monthly rests. We consider that under 
these circumstances we should apply the rule laid down 
by their Lordships of the Privy Council in Ram 
Biijhaivan Prasad y. Nathu Ra?n (I). In that case in the 
absence of legal necessity to prove a higher rate or com­
pound interest their Lordships reduced the rate to I

(1) (1922) I.L.R. 2 Pat. 2S5.
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per cent, per mensem simple interest. Applying that 1938 

rate and taking into account the payment of Rs.900 
made on 21st February, 1930, it appears that the amount 
due to the plaintiff will be less than the Rs.1,160 which Naeain
has been granted by the trial court. The office will 
make a calculation of the amount now due to the plain­
tiff. We alloŵ  plaintiff proportionate costs in all courts.
A decree will be prepa.red in the terms of order XXXIV, 
rule 4 for the whole of the property mortgaged, with 
costs against all the defendants. The period for pay­
ment w-ill be fixed as six months from the date of our 
order. The rate of interest pendente lite and future 
interest till the end of the six months will be at 1 2  per 
cent, per annum simple interest and thereafter at 6 per 
cent, simple interest per annum.
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APPELLATE CRIMINAL
Before Mr. Justice Allsop 

EM PEROR V.  RAM NARESH and o th e rs - ' 193 8
„ . ^  r . . . . December. Id

'Confession— Confession contained in written petition of stir-  --------- —̂ .
render to Magistrate—N ot recorded and verified hy Magis­
trate— Admissibility in evidence^Evidence Act (I o f } 872), 
sections 2i, 24, 26, 26— Criininal Procedure Code, sections 
164, 354— Criminal Procedure Code^ section l l^ J S p e c ia l  law 
— Relevancy of evidence not affected by the Code imless 
where specificallv so stated—■Public policy.
Two persons, who with some others were accused of

a crime, went into a Magistrate’s court, confessed their guilt 
and asked that they should be arrested and sent to jail so that 
they should not fall into the hands of the police. The Magis­
trate sent for a petition writer, -who went into the court room 
and to o t down the petition containing the oonfession to the 
dictation of the two persons, and the petition was then signed 
by them. T he confession was not recorded and ver-ified by 
the Magistrate in accordance with sections 164 and 364 of the 
Criminal Procedure Code;

Held;, that the confession was admissible in  evidence, mider 
section 21 of the Evidence Act; and as it did not fall w?ithin

*Ci'iniinal Appeal No. 429 of 1938, from an order of K. N. ’VVanchoo,
Sessions Judge of Benares, dated the 14th of June, 1938.


