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required for a new business would not be any justi­
fication. If in addition thereto, it could be shown that 
there was either a pressure of necessity to continue 
that business, as it was the mainstay of the family, or 
that the particular transaction was at tlie time bene- 
tidal to the family and the family estate, the transact'ion 
would be supported, but, of course, on the latrei 
ground. The question whether the transaction ivas 
for such benefit or not is a question of fact depending’ 
on the circumstances of the case, and it is for the court 
fo decide whether it was so beneficial and was such as 
an ordinary prudent manager would have entered into 
in the interest of the family/'’

In view of these rulings we consider that in the 
present case the established facts show that it Tvas for 
the benefit of the estate that defendant 1 ma.de this 
deed of gift to defendant 2. The gift is therefore one 
which could not be set aside by a member of the joint 
Hindu family of defendant 1 and we consider therefore 
that the gift did convey an indefeasible interest in the 
mahal to defendant 2. Under these circumstances the 
suit for pre-emption does not lie as provided in section 
20. We consider that the decrees of the courts below 
were correct and we dismiss this second appeal with 
costs.
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Before Mr. Justice Collister and Mr. Justice Bajpai 
BISHAN D A T T  SINGH an d  a n o t h e r  ( D e f e n d a n t s )  -v .

M ATHURA PRASAD (P l a in t if f ) '̂
Mortgage by conditional sale— Construction o f clocmnent—Per­

sonal covenant to repay~M ere promise to repay does not 
impoj't personal liability if the only remedy provided is fore­
closure— T ransfer of Property Act (IV of 1882), section 68(1) 
(a), (c)~Deprivation of mortgagee's security by "w rongful 
a c t’’ of mortgagor— Mortgage of joint family property with­
out legal necessity or family benefit.
In  a m o rtg ^ e  uy conditional sale the mortgagors agreed to 

repay the principal and interest witMn three years, and it was

^Second Appeal No. 1222 of 1936, from a decree of D. C. Hunter, Distnct 
Judge of Caxvnpoie, dated the 23rd of April, 1936, reversing a decree of 
Ra^hubir Saran, Second Civil Judee of Cawnpore, dated the 24th of April,
1935. ■  ̂ '
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5 938 stipulated that in default of such payment w ithin the time
------------ specified the mortgagee would be entitled to sue for fore-

closure, and the mortgage bond would be regarded as a
Singh deed of sale, the consideration whereof would be the unpaid

M a th tt r a  portion of the money advanced under the mortgage: Held,
■pHASAD that having regard to the nature of the mortgage, and to the

fact that the only remedy made available to the mortgagee in 
the event of non-payment was foreclosure, the mere agreement 
to repay within a specified period could not be regarded as 
importing a personal liability or personal covenant to repay, 
within the meaning of section 68(1)(«) of the Transfer of 
Property Act.

Held, also, that where a mortgage of jo in t family property, 
being made by the manager without legal necessity or family 
benefit, fails as a mortgage, the case does not come within
section 68(l)(c) of the Transfer of Property Act as a case
where the mortgagee is deprived of his security by the wrong­
ful act or default of the mortgagor.

Messrs. P. L. Banerfi Hazari Lai Kapoor, for 
the appellants.

Mr. S. N. Verma, for the respondent.

C o l l i ST ER  and B a j p a i  ̂ JJ. ;—This is a defendants' 
second appeal arising out of a suit for enforcement by 
foreclosure of a mortgage by conditional sale.

The mortgage in question was executed on the 19th 
October, 1929, for Rs.2,400 by Randhir Singh, 
defendant No. 1, and his son Bishanpal Singh, 
defendant No. 2. The plaintiff impleaded both the 
mortgagors and also the two minor sons of defendant 
No. 2; and the latter alone contested the suit. They 
are the appellants before us. Defendant No. 1 died 
during the pendency of the appeal in the lower 
appellate court.

The suit was mainly contested on the ground that 
the mortgage was executed without legal necessity and 
was not for the benefit of this joint Hindu family. 
Both courts have found that there was no legal neces­
sity and that the transaction was not for the benefit of 
the family. The trial court found further that the
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plaintiff was not entitled to a personal decree, but the 
learned fudge of the lower appellate court has reversed 
the decree of the trial court and has passed a personal 
decree against defendant No. 2 as heir of defendant 
No. 1 and also against defendants Nos. 3 and 4 “ if 
they are also heirs of Randhir Singh.” The learned 
Judge of the lower appellate court observes:— “ The 
learned Subordinate Judge was of opinion that a 
personal decree cannot be given, because there was no 
express personal covenant in the mortgage and the 
conditions in the mortgage were inconsistent with an 
implied personal covenant. But it appears to me that 
where a person obtains money for purposes of specula­
tive investment by offering security which is in fact 
illusory, he makes it impossible for himself to contest 
a suit for return of the money on the groiind that the 
lender’s only remedy under the terms of the illusory 
security bond was to proceed on the bond, and it 
appears to me that it is particularly impossible where 
the speculation has actually turned out successful, ox 
successful to a certain extent, and the borrower or taker 
of the money is actually in possession of property 
bought with that very money itself.”

It is on these grounds that the learned Judge has 
passed a personal decree in this suit. The only 
question before us in this second appeal is whether the 
court was or was not competent to decree the suit 
personally against the defendants appellants. We 
have read the mortgage bond in suit and ascertained its 
terms and conditions. We find that the mortgagors 
covenanted to repay the principal and interest within 
three years from the date of execution, and it wa*; 
stipulated that in default of such payment within the 
time specified the mortgagee would be entitled to sue 
for foreclosure, the mortgage bond would be regarded 
as a deed of sale, the consideration whereof would be 
the unpaid portion of the money advanced under the 
mortgage. Learned counsel for the defendanis
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I93S appellants relies upon the first condition prescribed 
under section 58(c) of the Transfer of Property Act. 
Me pleads that, apart from any objection as regards the 
validity of the transaction, sale became absolute on the 
expiry of three years subject to a suit for foreclosure 
by the mortgagee in which the mortgagor would ha,ve 
one last opportunity of redeeming the mortgage, and 
there was no personal liability. Various authorities 
have been cited before us, and we will proceed to 
discuss them.

In Musammat Kuraishi Be gam v. Mumiaz Mirza (1) 
a suit was brought upon a mortgage bond, the terms of 
which, were as follows: “ I hereby write and agree to
pay within one year the said money with interest to 
the said Mumtaz Mirza Saheb. If perchance I fail to pay 
the said money with interest within the year, the said 
Mirza Saheb shall be competent to realise the entire 
amount with interest from the said house. Neither I 
nor my heirs shall have any objection. This deed of 
mortgage shall be deemed to be a deed of sale.” It 
was held by the learned Judicial Commissioner of the 
Oudh Chief Court that upon a true construction of 
these terms the mortgage created by the instrument 
was a mortgage by way of conditional sale and that it 
contained no personal contract to pay the mortgage 
money. The learned Judge at page 277 observed: 

. . . .  the real question on which the decision of the 
case turns is whether there is any personal covenant to 
pay money on this mortgage. As a general rule it may 
be said that a mortgage ordinarily also implies a 
personal covenant to pay the money on the part of 
the mortgagor. This is, however, not so in the case 
of a mortgage by way of conditional sale. In that case 
the only mode provided for the repayment of the 
money is by the transfer of the mortgaged property to 
the mortgagee, who has to take the property (whatever 
may be its value) in full discharge of the amount due

ri) ( i m )  12 Oudh Cases. 27S.
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on the mortgage.” Further on he  says: “ A mere
promise to pay the money within a certain fixed period 
does not import a, personal liability., for such a covenant 
is entered into in every form-of mortgage. The test is, 
what is the remedy provided for the satisfaction of the 
mortgag’e debt in each case?”

Tliis decision was approved and follo^ved by tlie same 
Court in N azim  H usa in  v. M ahabir  Prasad (IV

Then we have some cases from Nagpur. In tlie case 
of Harlalsa v. Shaikh Rahifii  (2) there was a mortgage 
deed vjhich pi'o\aded as follows: “ I have duly
received in all Rs.2,000. On this aiiioimt I shall pav 
niterest at 2 per cent, per mensem at compound rate 
and asjee to repay the whole amoiint with principal 
and interest wdthin two years, l i  I fail to repay the 
amount at the stipulated time, the aforesaid immovable 
property shall be foreclosed in your favour, that is, 
the right of redeeming the mortgage shall cease.” It 
was held by a Bench of the Nagpur Chief Court that 
these words did not amount to a stipulation binding the 
executant to repay the money within clause (1) (a) of 
section 68 of the Transfer of Property Act, but merely 
fixed a date by which the njortgagor undertook to pay 
the mortgage money; the only remedy mentioned in 
the deed as available to the mortgagee was foreclosure, 
and the claim for a personal decree therefore failed.

A different view was taken by a learned single 
Judge of the same Court in Gopikisan v, Mst Mankuar
(3), where it was held that every mortgage includes a 
personal covenant to repay the money lent, unless it 
is negatived expressly or by necessary implication by 
the terms of the bond or the circumstatices of the case; 
express agTeement to repay the debt is not necessary; 
Reliance was placed on observations of their Lord­
ships of the Priw Gouncih in Rffm' St?7gh v.
Adhindra Nath  Miikhsrji (4). The^
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1938 however, by this learned Judge was overruled by a 
Full Bench of the same Court in the case of Mahomed

B i s h a n

datt Haji Wali Mahomed  v. Raraappa (1). JacivSON  ̂A. J. C-,
'i;. who delivered the main judgment, observed at page 256,

column 2: “In Gopikisan v. Mst. Mankuar he (i.e,
the learned Judge who decided that case) seems to have 
misapplied his own judgment and to have omitted to 
consider that the provision of foreclosure and no other 
lemedy in a deed might imply the absence of a 
personal covenant. I am of opinion that Gopikisan v.
Mst. Mankuar has been inaccurately decided.............

We will noŵ  refer to the decision of their Lordships 
of the Privy Council in Ram Narayan Singh v. 
Adhindra Nath Mukherji (2) of which mention has 
ah'eady been made. The question for determination 
before the Board was whether the mortgagees were- 
entitled to recover from the mortgagor the balance due 
on a usufructuary mortgage, dated 14th April, 1896,. 
where it was alleged that they had been deprived of 
part of their security by the wrongful acts of the 
mortgagor. It had been calculated that the amount 
borrowed with interest would be paid off by the rents 
of the properties mortgaged on the 14th January, 1903, 
when the properties were to be returned to the mort­
gagor. Both parties acted on the deed, but on the 
date mentioned it was found that the mortgagee in 
possession had not by the collection of the rents received 
sufficient to discharge the principal of the loan with 
interest, as mentioned in the deed. In a suit brought 
by the mortgagee on 13th January, 1909, the deficiency 
was attributed in paragraphs 6 and 7 of the plaint to 
the facts that the defendant (mortgagor) had taken rents 
which should have gone to the mortgagee, but which 
had not been paid over to him by the mortgagor, and 
that the rents in some cases were less than those 
mentioned in , the deed, and it was alleged that they 
were wrongful acts. The claim was for a mortgage

■ I) A.I.R. 1929 Nag. 254. (2) (1916) I.L.R. 44 Cal. 388.
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decree under order XXXIV, rule 4, of the Civil 
Procedure Code, or in the alternative for a decree for 
the amount due on the footing of the personal liability 
of the mortgagor. TJie mortgage deed had not been 
attested, and so it could not be enforced as a mort­
gage, and the sole question remained whether the mort­
gagor was personalfy liable. Their Lordships held that 
the nature and terms of the deed were such as to show 
that it was not originally intended that the mortgagor 
should be personally liable; but they sent the case back 
for further trial in order that the mortgagee might hayt 
an opportunity of proving the allegations in paragraphs
6 and 7 of his plaint and of establishing that those 
facts were sufficient to bring section 68 of the Transfer 
of Property Act into operation. This decision of the 
Privy Council is clear authority for the proposition 
that a usufructuary mortgagee is not entitled to a 
personal decree against his mortgagor, unless the latter 
has covenanted to repay the money or unless clauses 
(b), (c) or (d) of section 68 of the Transfer of Property 
Act can be brought into operation.

The same view had already been expressed a good 
many years ago by the Calcutta High Court in 
Bunseedhur v. Sujaat A ll  (I). In that case the mort­
gagor had stipulated that if the money advanced 
should not be repaid at a fixed date, the mortgaged 
property might be sold: and that if the property was 
sold for arrears of Government revenue or for other 
causes, the mortgagee might in such cases recover the 
money advanced by execution against the person or 
other property of the mortgagor. It was held that since 
no sale took place under the second stipulation, the 
mortgagee could only obtain a decree against the mort­
gaged property.

Learned counsel for the plaintiff respondent haiS 
drawn our attention to a Bench decision of the Oudh 

(1) Y138P) LL,R. 16 Cal. MO.
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Chief Court in Rudr Prasad v. Nasiruddin Khan (1).
In tliat case it was held that where a mortgage deed
provides that the principal amount will be repaid with 

Singh interest on a certain date and that on default the moxt-
PrIsI d̂  ̂ gagee would be at liberty to obtain possession of the

hypothecated property by foreclosure, there is a personal 
covenant to pay on the part of the mortgagor, and that 
in the event of the mortgage being unenforceable against 
the properties, the mortgagee can sue upon the covenant 
for damages for breach of contract in writing registered 
within six years from the date of the default. That 
case undoubtedly supports the plaintiff, but the judg­
ment is very brief and no authorities are cited; and 
with the utmost respect we think that it is not in conso­
nance with the observations of their Loi'dships of the 
Privy Council which we have already quoted, as wi-ell 
as being at variance with other decisions of the Oudh 
Chief Court itself and of other High Courts.

Having considered the terms of the mortgage bond 
in suit and the provisions of the Transfer of Property 
Act and having paid due regard to the authorities which 
we have mentioned in the earlier part of this judgment, 
and particularly the authority of the Privy Council in 
Ram Narayan Singh v. Adhindra Nath Mukherji (2), 
we are clearly of opinion that in the present case there 
was no personal covenant on the part of the mortgagors.

Learned counsel for the plaintiff respondent, how­
ever, referred us to Ganesh Singh v. Sujhari Kuar (3), 
on the strength of which he pleads that he is entitled to 
invoke clause (ci) of section 68 of the Transfer of Property 
Act, which provides that “where the mortgagee is 
deprived of the whole or part of his security by or in 
consequence of the wrongful act or default of the mort­
gagor,” the mortgagee has a right to sue for the mort­
gage money. In that case a cultivatory holding was 
mortgaged, but soon afterwards the zamindar sued for

(1) (1926) 102 Tndian Cases. 630. (2) T.T..R. 44 Cal
(3) T.L.R. in All. 47.
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cancellation of the mortgage deed on the gToimd that 
liie mortgagor was his occupancy tenant of the mort­
gaged property and that the mortgage was contrai'y to 
the provisions of section 9 of the N. W. P, Rent Act 
(Act XII of 1881). That suit was decreed, and there­
after riie mortgagee, being iniable to obtain possession 
under the mortgage bond, sued to recover the money 
from his mortgagor. It was held by this Goiiit that 
since the mortgagor must have known that he was 
mortgaging an estate not legally transferable while the 
mortgagee might have believed that the estate was 
transferable, the act of the former was a default depriv­
ing the latter of his security within the meaning of 
section 68 (/>)—which is the same as (c) of the present 
Act—of the Transfer of Property Act, and the mort­
gagee was therefore entitled to succeed. One obvious 
distinction between that case and the case with which 
we are now concerned is that there the transaction was 
void, whereas here it was voidable and not void. Nor 
do we think it can be said that the mortgagee was 
deprived of his security by or in consequence of the 
wrongful act or default of the mortgagors. The morf 
gagee was presumably aware that the security which 
he was accepting for his loan was property belonging to 
a joint Hindu family, and he advanced the loan know­
ing that it was not for legal necessity and that it was 
not apparently even for purposes which were for the 
benefit of the family. He went into the transaction 
with his eyes open. He took a risk and lost. Even so, 
the result may appear somewhat inequitable, but no 
principles of equity can prevail where the laŵ  is clear, 
as we here regard it. In the circumstances we do not 
think that this plea can prevail.

In the result we allow this appeal with costs, set aside 
the decree of the lower appellate court and restore tĥ ! 
decree of the court of first instance-
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