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J .  G.*
B H A G W A N  B A K H SH  S IN G H  (Plaintiff) z;. SEC RETA R Y - 

■']*94“o OF S T A T E  FO R  IN D IA  (D efendant )̂ ^
[On appeal from the High Court at Allahabad] 

Court of W ards  A c t  (Local A ct IV  of 1912), sections  8, 11, IB—■
Suit d ispu tin g  va l id ity  of a declaration m ade by G overnm en t
under section  8— Jurisdic tion— “ Gross annual profits ”,
meaning of.

N o action d isputing the valid ity of a declaration  m ade by 
the Local G overnm ent under section 8 of the U n ited  Prov
inces Court of W ards Act can be b rought in  a civil court.

“ Gross annual profits ” in  section 8, proviso (a), are profits 
after deduction of land revenue w ithou t allow ance for estate 
m anagem ent.

Last  V. L on don  Assurance C orporation  (1), referred to.

A p p e a l  ( N o . 6 o£ 1939) from a decree of the High 
Court (March 31, 1937) which affirmed a decree of the 
Subordinate Judge of Allahabad (May 14, 1934).

The material facts are stated in the judgment of the 
Judicial Committee.

1940. February 1, 2- / .  D. Caswell, K. C.y R. K.
Handoo and J. L. Roy, for the appellant: The appeal 
turns on the interpretation of the words “satisfied” and 
“gross profits” in section 8 of the Act. Where there is a 
delegated authority, the limits of authority must be 
sought in the Act delegating the authority. If words 
have a clear and well recognized meaning, that meaning 
must prevail. There is no recognized meaning of the 
words “gross profits”. Section 11 is a limitation of the 
right of access to the civil courts. Where a statute takes 
away a man’s rights and his right of access to the courts, 
clear words must be used. The courts must be con
vinced by the clearest language that the rights are taken 
-2Lwa.y : Oldaker V. Hunt ( 2 ) In re Vexatious Actions 
Act, 1896, In re Boaler (3).

*Present: Viscount M augham , Lord P o r t e r  and Sh' G e o r g e  R a n k in . 
aV  (1885) 10 A p p . Gas. 438(456). (2) ri854) 19 B eav . 4i«5; 52 E.R. 439.

(3) [1915] 1 K.B, 2 L  ■



Where a court takes upon itself the exercise of a 
jurisdiction which it does not possess, its act is a nullity.
No subordinate tribunal can decide the extent of its own Sikgh

. , V.
jurisdiction. Its decision is open to review: Win grove Seceetary

HAT State
Y .  Morgmi (1). PO B India

■ I 'he  satisfaction in section 8 must be arrived at by 
the exercise of a judicial discretion. Section 8 gives 
power to interfere with the subject’s rights, but, by the 
proviso, the power is limited. One would have to be 
very careful in arriving at the conclusion that there is 
an unfettered power. The question of dissipation has 
to be decided by the Local Government before it can 
exercise jurisdiction. It is preliminary to its getting 
jurisdiction. The King v. The Board of Education (2), 
in my submission, lays down the principle which should 
be applied to the present case. Here the local authority 
would have to decide what was meant by “gross profits” 
before it could come to a conclusion as to whether it had 
jurisdiction. W hether it was right in its interpretation 
can be questioned: Esturik v. The City of London (p),
Rex v. Moreley (4) and Wilford v. West Riding of 
Yorkshire County Council (5i). Under section 8 k  is 
the profits of the property, not the profits of the pro
prietor, that has to be considered. Profits is that which 
comes from the lan d : Coke on I.yttleton. Profits are 
used to pay revenue.

[Section 141, U. P. Land Revenue Act, was referred to].

“Profits” may be used in several senses. T he funda
mental error here is that the Government has interpreted 
profits as something arrived at after making some deduc
tions. Profits of land differ from accountant’s profits 
or profits used in a balance sheet ; Qlasier v. Rolls (6)
and Last v. London Assurance Corporation (7).

(1) [19341 1 Ch. 423. ' (2) [1910] 2 R.B. 165.
(3) (1648) style 42; 82 E.E.. 515. (4) (I7fiO) 2 Burrow 104.
5̂) [1908] I K.B. 685(695). (6) (1889) 42 Ch. D. 436.

: (7) (1885) 10 App. Gas. 438.
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I

“Gross profits” is a term inapplicable to the profits 
bhagwan of a company. There are “gross receipts” or “gross 

returns”, “Gross profits” is a meaningless expression 
S b c r e t a k y  reference to balance sheet profits, in  dealing with 

ofStatos land “gross profits” is not meaningless. I 'he  expression 
“rents and profits” indicates a difference. There may 
be money returns and a crop.

Reference was made to the definition of gross profits 
by J. S. Mills and to the Oxford Dictionary]. Gross 
profits means the entire amount without deduction.

I submit that the legislature, in using the expression 
“gross profits”, meant entire receipts from the land. 
What the Government has done here is that it has 
deducted revenue, cess and other charges from the 
profits. That is wrong. All that should be looked at 
is what the land brings in. If the legislature meant, 
profits after deduction of revenue etc., it would have 
been very easy to have said so.

Reference was made to Lindley on Partnership (IGth 
ed.) p, 36.]

“Is satisfied” is' more restricted in its intent than the 
expilission “in its discretion” : The King v. Tomlinson 
(!)■

Courts, always being jealous of the rights of the indivi
dual, will interfere when a body acts outside of its. 
jurisdiction. If the Government has acted on a meaning; 
of “gross profits'” which is not its true meaning, then it 
has been “satisfied” by resort to something to which it 
should not have had resort. It has exceeded its juris
diction.

M. Tucker^ K. C., and W. W. Wallach^ for the respon
dent: There is always a difficulty in construing a term: 
like “ gross profits”. A reasonable construction must 
be put on it. There can be no better test than taking' 
the proprietor’s spendable income and comparing it

(1) (1829) 9 B and C 163.



with the charges he has to pay on his debts to arrive at 1940
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a decision as to whether a proprietor is unfit to manage 
his estate. A rough and ready test is provided by the Singh
Act. Secbktary

Profits accrue to a person and not to property. 3,0  ̂Inma
In this Province where land revenue is a fixed charge, 

it would be reasonable to treat gross profits as profits 
from the land after deducting tlie land revenue, for land 
revenue is a charge that cannot be got lid  of. It is not 
under the control of the proprietor like collection 
charges.

In Deputy Commissioner, Kheri v. Pandit Day a Chand 
Chail hey (1) a correct interpretation has, I would res
pectfully submit, been put on the Act. Section 11 is 
an absolute prohibition. The moment one tries to cut 
it down, one is in difficulties'.

Narindra Bahadur Singh v. Oudh Commercial Bank 
Ltd. (2) was referred to.

/ .  D. Caswell, K. C., replied and submitted that there 
would be an inconsistency in deducting something due 
to the State and not making other deductions in arriving 
at the profits.

19-10, March 4 . The judgment of the Judicial Com
mittee was delivered by Lord P o r t e r ;

The appellant is the proprietor of the Amethi estate 
in tiie Sultanpur District of Oudh in the United Prov
inces of India. On the 7th March, 1930, he was declared 
by the Governor in Council of the United Provinces, 
who claimed to be acting under the powers conferred 
upo]} him by the United Provinces Act No. IV of 1912 
(commonly called the United Provinces Court of Wards'^
Act, 1912); to be incapable of managing his own pro- 
perty. . . ■ , ' ^

T h e  appellant maintains that the declaration was ultra 
vires jm d  on the 19th March, 1932, instituted a suit in' 
the court o£ the Subordiriate Judge at Allahabad claim-

(I) (1935) i.L .R . 10 Luck 670. (2) (1921) L.R. 48 I.A. 494; LL.R.
43 All. 478.



1940 ing a declaration t h a t  the declaration above mentioned 
Bhagwan was wholly illegal and o£ no effect against the plaintiff.

Singh His s L i i t  was dismissed on the 14th May, 1934, and this 
Seceetaby dismissal was' confirmed by the High Court of Judicature 
FOB India Allahabad on the 31st March, 1937. From this 

decision the appellant has appealed to His Majesty in 
Council.

The Governor’s action was taken under sections 8 

and 9 of the Court of Wards Act which are as follows: 
“ (8) (1) Proprietors shall be deemed to be disqualified to 

manage their own property when they are—
(a) minors;
(b) females declared by the Local Government tc be 

incapable of managing their ,own property;
(c) persons adjudged by a competent civil court to be 

of unsound m ind and incapable of managing their own 
property;

(d) persons declared by the Local Governm ent to be 
incapable of managing or unfitted to manage their own 
property—

(i) owing to any physical or m ental defect or in
firmity unfitting them for the m anagement of their 
own property;

(ii) owing to their having been convicted of a non- 
bailable offence and being unfitted by vicious habits 
or bad character for the management of their own 
property;

(iii) owing to their having entered upon a course 
of extravagance;

(iv) owing to their failure w ithout sufficient reason 
to discharge the debts and liabilities due by them :

“ Provided that no such declaration shall be made under sub
clause (iii) or (iv) unless the Local Government is satisfied—

(a) that the aggregate annual interest payable at the con
tractual rate on the debts and liabilities due by the pro
prietor exceeds one-third of the gross annual pr-ofits of the 
property; and

(&) that such extravagance or such failure to discharge 
the said debts and liabilities is likely to lead to the dissipa
tion of the property.

“ (2) N,6 declaration under clause (d) of sub-section (1) shall 
be made until the proprietor has been furnished with a detailed 
statement of the grounds on which it is proposed to disqualify
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him  and has had an opportunity of showing cause why such 1940
declaration should not be made. ~

B h a g w a n
“ 9— (1) T he Local Government may direct the Collector or b a k h s h

such other person as it may appoint, to make an inquiry into S ^ gh

the circumstances of any proprietor and the extent of his in- secretary
debtedness . . of State

FOB In d i a

So far as they are relevant to this appeal the facts are 
as follows:

On the 13th July, 1929, an enquiry under section 9(1) 
of the Act of 1912 was instituted by the Local Govern
ment into the debts and liabilities of the appellant.
After the enquiry the appellant received a letter from 
the Commissioner of Fyzabad, dated the 17th September,
1929, enclosing a statement of the loans contracted by 
the appellant, and a statement o£ the gross annual 
income, gross annual profits, and land revenue derived 
from his property. By the letter and statements the 
appellant was informed that his debts totalled 
Rs. 14.45,160-7-9 on which the annual interest at the 
contractual rates amounted to Rs. 1,22,110-9-0; that the 
gross annual income from his estates amounted to 
Rs.5,71,626-10-9; that the amount payable in respect of 
land revenue, etc., was Rs.2,65,117-14-4; that the gross 
annual profits from his estates' (arrived at by deducting 
the amount payable as land revenue, etc., from the gross 
annual income) amounted to Rs.3,06,508-12-5; and that 
therefore the annual interest payable at the contractual 
rates exceeded one third of the gross annual profits.
Further the letter charged the appellant with failure, 
without sufficient cause, to discharge his debts and 
liabilities and said that such failure was likely to lead to 
the dissipation of the property. Finally the appdlant 
was informed that under section 8 (1 ) (d) (iii), (iv) 
provisos (a) and (i?), of the 1912 Act. he was liable to be 
declared by the Loca! Government to be incapable of 
managing his property, but that under section 8 (2 ) of 
that Act he could show cause against such a declaration 
being made.
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B a k h s h
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S e c b e t a b y  
OF S t a t e  

FOR In d i a

I

As a result of this communication the appellant 
attempted to show cause why no declaration should be 
made but was unsuccessful and, as stated above, the 
declaration was made.

From the statement sent to him it is apparent that in 
calculating whether the annual interest at the contractual 
rates exceeded one third of the annual profits of his 
property, the Local Government in order to ascertain 
the gross annual profits of the estate deducted the land 
revenue from the gross annual income. If this deduc
tion was rightly made it was evident that the annual 
interest on the appellant’s debts exceeded one third of 
the gross annual profits—if on the other hand the land 
revenue should not have been deducted, the annual 
interest on the debts is less than one third of the gross 
annuitl profits.

Though some question of the right of the Local Gov
ernment to deduct certain cesses and annual charitable 
contributions was also raised, it is conceded that they 
were not of sufficient amount to have any bearing on 
the question at issue, and in argument consideration of 
them was put aside. The sole question considered was 
whether land revenue was or was not rightly deducted 
before ascertaining what sum was to be regarded as the 
gross annual profits.

Altogether apart, however, from the question whether 
the construction which he put upon those words was 
accurate or inaccurate the respondent maintained that 
the appellant was prohibited from challenging the 
action taken by reason of the provisions of section 1 1  of 
the Court of Wards Act. That section is as follows;

“ No declaration made by the Local Governm ent under sec
tion 8 or by the Court of Wards under section 10 shall be 
questioned in any civil court.”

A numbisr of other questions had been raised and 
'argued before the Courts in India but before their 
Lordships the respondents rested their case solely upon 
the two points mentioned.
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1940It may be, as stated by J e s s e l  ̂ M. R., and repeated 
by Lord B r a m w e l l  in Last v. London Assurance Cor- bhagwan

 ̂ B a k h s h
poration ( 1 ), that of itself the phrase “gross annual singh 
profits” has no definite meaning. It must take its colour Se c b e t a e y

from its surroundings. In the present case therefore 
it is necessary to consider those surroundings by an 
examination of the scheme of the Court of Wards Act, 
the way in which land tax is regarded in India and any 
provisions of the Land Revenue Act which bear upon 
the matter, in addition to the exact wording of section 
8 itself.

The object of disqualification under section 8 is no 
doubt threefold—it will protect persons incapable of 
managing their own affairs, it will prevent the splitting 
up or as the Act itself says “the dissipation of the pro
perty”, and in either event it will enable land revenue to 
be more easily and more certainly collected.

That the collection of land revenue is an important 
consideration is apparent both from the objects aimed 
at and from the fact that by section 4 of the Act the 
Board of Revenue is made the Court of Wards for the 
United Provinces. Indeed in earlier schemes' in respect 
of the disqualification of proprietors, the necessary pro
visions were contained in the Land Revenue Acts them
selves, and even in the present Act the definition of 
p'roprietor is only reached by reference to “mahal’̂ 
and its meaning in the Land Revenue Act from time 
to time in force.
. Moreover though minors, certain females arid 

, lunatics—-to take three p£ the classes mentioned in 
section 8 of the Act--—may require protection whether 
their property be in land or persOnaHty, it is to be 
observed that under that section only pToprietors, i.e., 
those beneficially interested in a mahal, are dealt with, 
and mahal primarily means a local area held under a 
separate engagement for the payment o£ land revenue.

No doubt when once a proprietor is made a ward, all 
his property is, under section 16 ( 1 ) of the Act, put

(1) (1885V10 App. Gas. 438(456).
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1940 under the superintendence of the Court of Wards, but
Bhagwan the original assumption of wardship is only possible in 

the case of proprietors or land owners paying land 
V. revenue.

SECETiTAEY

FOR S-ml considering the way in which land revenue is re
garded in India no comparison with tenures in England 
is of much (if any) assistance. Its universality, its 
quantum, and the tendency of the Indian outlook to 
regaid the Government as a sharer in all the produce of 
the land are matters of importance.

By section 58 of the Land Revenue (United Provinces) 
Act of 1901 it is provided—

“ 58— (1) All land, to whatever purpose applied and wher
ever situated, is liable to the paym ent of revenue to the 
Government, except such land as has been wholly exempted 
by special grant of, or contract with, the Government or by 
the provisions of any law for the time being in force.

“ (2) Revenue may be assessed on land, notw ithstanding that 
that revenue, by reason of its having been assigned, released, 
compounded for or redeemed, is not payable to the Govern
ment.

“ (3) NiO length of occupancy of any land, nor any grant of 
land made by the proprietor, shall release such land from the 
liability to pay revenue.”

But not only is the incidence of the revenue universal, 
it is also generally fixed at a sum varying from 40 to 45 
per cent of the total income. If in addition to this 
percentage the proprietor has encumbered his estate to 
the extent of one third of the income, between 70 and 
80 per cent of the total receipts would be removed from 
his control and from 20 to 30 per cent only remain—a 
small margin from which to ensure the payment of 
revenue and the protection of the mahal against fore
closure or sale under any mortgages created by the 
proprielor.

In their Lordships’ view these considerations inevitably 
lead to the conclusion that land revenue must be 
deducted in calculating the gross annual profits of a 
property.
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Even apart, however, from these considerations the
wording of section 8 of the Court of Wards Act itself bhagŵ  
would, lead their Lordships to the same conclusion.

Under proviso (a) to sub-section (iv) of section 8 the v-^  ̂ ' ' . , . Secbei’aby
contiast is between the aor^reffate annual interest payable of State

■ - . ,  , °  , c  1 S'Ok I k D IAby the proprietor and the gross annual prohts— a phra
seology which would naturally point to a contrast 
between what the proprietor received and the interest 
which, he owed, and would so point none the less though 
it is tire profits of the property and not of the proprietor 
whicli have to be considered. Indeed to substitute the 
formei consideration would bring into account a m atter 
which is obviously extraneous to the considerations w ith 
which the legislature was concerned, viz., the profit 
derived by the proprietor from his personal estate.
Moreover the words are "annual profits”—not “annual 
rent" or “income”, and seem to refer to some profits 
half way between the total income of the estate and the 
net profits remaining after the management expenses 
have been paid.

If the total produce or income of the estate had been 
intended it w^ould have been easy enough to say so— 
indeed in section 141 of the Land Revenue Act of 1901 
land revenue is said to be a first charge on the rents, 
profits or produce of every mahal, as opposed to the 
phrase “gross annual profits'’ in  section 8 of the C ourt 
of Wards Act.

Moreover if land revenue is not to be deducted before 
the gross annual profits are arrived at in calculating the 
ratio ct charges to profit, land revenue would appear on 
neither side of the account, neither as a charge nor as a 
deduction from profits.

Therefore^ even accepting the view presented by the 
appellant that “gross profits” has of itself no definite 
m eaning, their Lordships, bearing in mind the circum
stances above mentioned, are of opinion that in the 
Court of Wards' Act land revenue must be deducted but 
no allowance for any expenses of estate management

33 AD



1940 must be made in arriving at the gross annual profits of
the property.

This conclusion alone would involve the dismissal of 
Seceetaby appeal, but the preliminary question whether any 

OF State action ill the courts was possible, having regard to the 
provisions of section 11 of the Act, was fully argued and 
is a matter of importance on which their Lordships think 
their decision should also be given.

Sections 10, 11, 12 and 13 deal with the limitations 
of the jurisdiction of the civil court and are as follows:

“ 10. A proprietor may apply to the Collector to have 
his property placed under the superintendence of the Court of 
Wards and the Court of Wards may, on being satisfied that it 
is expedient 16 undertake the management of such property, 
make a declaration to this effect,

“ 11. No declaration made by the Local Government under 
section 8 or by the Court of W ards under section 10 shall be 
questioned in any civil court.

“ 12— (1) T he Court of W ards shall assume the superin
tendence of the property of any proprietor disqualified under 
clause (b) or (d) of sub-section (1) of section 8 or in regard to 
whose property a declaration has been made under section 10.

“(2) T he Court of W ards may in its discretion assume or 
/efrain ft-,ora assuming the superintendence of—

(а) the property or person and property of any pro
prietor disqualified under clause (a) or (c) of sub-section
(1) of section 8;

(б) the person of any proprietor disqualified under 
clause (b) or (d) of sub-section (1) of section 8.

“ (3) T he Court of Wards may assume the superintendence 
of the person of any minor who has an immediate or rever
sionary interest in the property—

(а) of any proprietor disqualified under section 8; or
(б) of any proprietor in regard to whose property a 

declaration has been made under section 10.
“ 13. If  the right of the Court of W ards to assume or retain 

the superintendence of the person or property of any disquali
fied proprietor is disputed by such proprietor lor, if he be a 
minor or of unsound mind, by some person on his behalf, 
the case shall be reported to the Local Government, whose 
orders thereon shall be final and shall not be questioned in 
any civil court,”

4 4 2  THE INDIAN LAW REPORTS [1 9 4 0 ]
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It will be observed that section 11 is only concerned 1940
Adth action taken under sub-sections (1) (6) or {d) o£ bhagwan 
section 8 , and under section 1 0 , i.e., those cases in which 
a declaration is made, leaving the other cases in which 
superintendence of the property is assumed (or possibly 
all cases after it has been assumed or in which it is 
retained) to be dealt with by section 13.

In terms section 1 1  appears to prohibit the bringing 
of an action disputing the validity of a declaration made 
by the Court of Wards under those sub-clauses of section 
8 . Some limitation must no doubt be put upon the 
generality of the provision inasmuch as good faith at 
any late is required. The appellant, however, goes 
further and says that the Court of Wards is without 
jurisdiction and can be declared to be without jurisdic
tion by the civil court in all cases in which the preli
minary requirements of section 8 have not been fulfilled.
So far as sub-sections (1) (b) and (d) are concerned the 
primary requirement contained in those sub-clauses 
themselves is merely that the Governor in Council should 
declare the proprietors incapable or unfitted to manage 
their own property.

Under (b) it seems impossible to put any limitation 
on that jurisdiction. Under (d) (i) (ii) (iii) and (iv) the 
matter again seems to be one for the discretionary judg
ment ot the Local Government. It is conceivable that 
under (d) (ii) the jurisdiction only exists provided the 
proprietor has been in fact convicted of a non-bailable 
■offence and that if this fact were non-existent the Local 
Government would be acting ultra in malting a 
declaration, but it is difficult to imagine that in sub
sections (i) (iii) and (iv), and indeed in that part of sub
section (ii) which concerns unfitness by reason of vicious 
habits or bad character, the Local Government should 
have an absolute discretion whereas in the final part of 
sub-section (ii) its jurisdiction should be limited.

In argument before their Lordships, however, th e 
allegatioix that the action of the Local Government was



1940 ultra vires was founded not upon the wording of the.
Bhagwan sub-clauses but upon the proviso to sub-clauses (iii) and 

(iv) and it was said that if the Governor in Council
Se c r e t a r y  showed by his decision that he interpreted the phrase 
OF State “gross annual profits” wronffly in law then he could be.

r o R  I n d i a  °  ^  ^
declared to have assumed an unjustihed jurisdiction.

But in such an argument the same difficulty arises as- 
is to be found on a consideration of the sub-clauses them
selves. No logical distinction between fact and law was- 
propounded to their Lordships and indeed it is difficult  ̂
to sec why a wrong calculation under proviso (a) should 
be unchallengeable, whereas a wrong view as to the 
meaning of “gross annual profits” should be open to 
question. Nor indeed is it easy to draw a distinction 
between fact or law on the one part and opinion on the 
other, since proviso (b) by which the Local Government 
are equally governed is a matter of opinion alone.

Apart from a close analysis of section 8 itself there are- 
other reasons for thinking the decision of the Local Gov
ernment to be unfettered. Under section 8 (2) careful 
provision is made for a hearing of the proprietor’s case 
before a decision is made, and in the case of sub-clauses 
(a) and (c) section IS expressly provides for the method 
which shall be followed if the right of the Court of 
Wards is challenged, and the decision so attained is- 
declared to be final.

Moreover the proviso itself expressly requires the- 
satisfaction of the Local Government, not that of a court,, 
and it is, in their Lordships’ view, unlikely that a deci
sion solemnly come to by the Governor in Council after 
full enquiry and when declared by the Act to be final 
should thereafter be subject to review by the local courts 
of the Province.

In coming to this conclusion their Lordships are in 
no Way overlpoking the importance of jealously 
s'crutinizing the jurisdiction conferred on executive 
bodies or of giving no wider interpretation than is neces
sary to any limitation of the powers of the court. But

4 4 4  THE INDIAN LAW REPORTS [1 9 4 0 ];



however carefully the liberty of the subject has to be 
guarded not only is there sound sense in making the Bhagwan 
decision of the Local Government final bu t it has also Singh 
to be remembered that a right construction of the Act secbetaktt 
can only be attained if its whole scope and object together iJdia 
with an analysis of its wording and the circumstances 
in which it is enacted are taken into consideration.

Fro]n an examination of the Act alone their Lordships 
wouKi have reached the conclusion that owing to the 
provisions of sections 1 1 and 13 of the Act no resort to 
the courts was left in this case under section 8 , and the 
other circumstances to w^hich their Lordships have 
referred, so far from w'eakening, have strengthened that 
conclusion.

Having reached a decision opposed to both the con
tentions put forward on behalf of the appellant they will 
humbly advise His Majesty that the appeal should be 
dismissed with costs.

Solicitors for the appellant; Douglas Grant and Dold.
Solicitor for the respondent: The Solicitor, India
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