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1938  proceedings it is impossible to award anything more

PR than what has been awarded above.

Brmas The next question pressed by learned counsel refers
it ILL . - . .

v. to the amount of costs. I am in entire agreement with
SEOMBAR

the Labour Commissioner that the attitude of the
appellant during the inquiry was undesirable and it is
proper that full costs should have been awarded to the
respondent I therefore maintain the order of costs of
the Commissioner.

In the result I modify the order of the Commissioner
and reduce the amount of compensation to Rs.157-8-0.
I maintain the order for Rs.30 on account of costs
incurred in the court below. Costs of this appeal will
be borne by the parties. Out of the amount deposited
by the appellant the aforesaid sums will be paid to the
labourer and the rest will be refunded to the appellant.

MISCFLLANEOUS CIVIL

Before Mr. Justice Harries

o2, OFFICIAL LIQUIDATORS, MUFASSIL BANK (APPLICANTS)
15 v. JUGAL KISHORE anp OTHERS (OPPOSITE PARTIES)*

Companies Act (VII of 1918), section 23b—Misfeasance pro-
ceedings against a director—Death of director—Continua-
tion of proceedings against heirs—~Succession Act (XXXIX
of 1925), section 306—" Executors or administrators™ does
not include heirs as such—"Special proceeding” includes
Misfeasance proceeding—Maxim, Actio personalis moritur
cum persona—Interpretation of statutes—Words have the
same meaning throughout the statute.

Proceedings under section 235 of the Companies Act against
a director cannot, after the death of the director during the
proceedings, be continued against his heirs as representing his
estate.

Section 306 of the Succession Act does not apply to such a
case; for, although such proceedings come under the phrase
“special proceeding” in the section, the section gives a right
to continue proceedings only as against an executor or

*Miscellaneous Case No. 567 of 1933.
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administrator of the deceased defendant or opposite party
and does not give a right to continue proceedings against
heirs as representing the estate oi the deceased. The words
“executor ¥ and “ administrator ” are defined in the Act and
must be given the same meaning throughout the Act, and it is
impossible to say that these words in section 306 are sufficiently
wide to include or embrace heirs representing the estate.

Further, upon the true construction of section 235 of the
‘Companies Act it i3 clear that summary proceedings were
intended to be brought only against the director in his life
time and not against his legal vepresentatives or heirs, and
therefore the right to bring such proceedings would not survive
and continue after his death. In this view no question of the
application of the maxim actio personalis moritur cum persona
arises.

Messrs. P. L. Banerji, 1. B. Banerfi, S. N. Gupta and
‘Govind Das, for the applicants.

Messrs. G. Agarwala, C. B. Agarwala, Kartar Narain
Agarwala, D. Sanyal, Satya Narain Agarwala, D. C.
Malaviya, N. D. Pant and S.S. Verma, for the
opppsite parties.

Harrigs, J.:—This is an application by the Official
Liquidators praying that the name of Mr. Jugal Kishore
copposite party No. 1 be removed from the array of
.opposite parties and that the names of his two sons and
widow be brought on the record in his stead.

On the 31st of July, 1935, the liquidators presented
an application under section 235 of the Indian Com-
panies Act in this Court against certain dirvectors of the
Mufassil Bank Ltd., including Mr. Jugal Kishore. In
this application certain acts of misfeasance were alleged
and certain definite allegations were made against Mr.
Jugal Kishore. On the 29th of March, 1938, during
the pendency of the proceedings Mr. Jugal Kishore
died and on the 5th of May, 1938, the present applica-
tion was filed. It is to be observed that the widow of
Mr. Jugal Kishore, Mst. Dularna Bibi, is already in the
array of opposite parties and the prayer in so far as it
concerns her is that a2 note be made that she is also the
legal representative of Mr. Jugal Kishore. As to the

1938

OFFICIAL
LiQuip a-
TORS,
MuUrassin
BaxN

T .
Jucan
Kisgorn



1938

OFFICIAL
Tiquina-
TORS,
Murassin
Banx
.
JueaL
KIsSHORE
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two sons Nawal Kishore and Kanwal Kishore it 1s prayed
that their names should be brought upon the record as
opposite parties as two of the persomal representatives
of the late Mr. Jugal Kishore.

The opposite parties have objected and contend that
in proceedings under section 235 of the Indian Com-
panies Act no such substitution can be effected.

Section 235 of the Indian Companies Act under which
the misfeasance proceedings were instituted is in these
terms:

*“ (1) Where in the course of winding up a company it
appears that any person who has taken part in the forma-
tion or promotion of the company, or any past or present
director, manager or liquidator or .ny officer of the com
pany has misapplied or retained or become liable or
accountable for any money or property ol the compauy,
or been guilty of any musfeasance or breach of trust in
relation to the company, the Courr mav, on the applica-
tion of the liquidator or of any creditor or centributory,
made within three years {rom the date of ti-e firet appoint-
ment of a liquidator in the winding vp or oi the mis-
application, retainer, misfeasance or breach of tiust as ie
case may be, whichever is longer, examine into the conduct
of the promoter, director, manager, liquidator or officer
and compel him to repay or restore the morey or property
or any part thereof respectively with mterest at such rate
as the court thinks just, or to contribute such sum tc the
assets of the company by way of compensation in respect
of the misapplication, retainer, misfeasance or breach of
trust as the court thinks just.

“(2) This section shall apply notwithstanding that the
offence is one for which the offender may be criminally
responsible.”

It has been contended on behalf of the Official Liqui-
dators that this right to bring summary proceedings
under this section survives as against the personal
representatives or heirs of a deceased director. It is to
be observed that the opposite parties are not in the true
sense of the words executors or administrators. They
are the heirs of the deceased man and it is in that
capacity that they are said to represent his estate.
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On behalf of the opposite parties it has been contend-
ed that the terms of this section make it clear that no
right to institute or continue the proceedings against
a personal representative was contemplated by the legis-
lature. Section 235 of the Indian Companies Act is in
the same terms as section 276 of the-English Companies
Act, 1929, and section 215 of the earlier English Com-
panies Act, 1908. Those two sections were reproduc-
tions of section 165 of the earlier English Companies
Act, 1862.

Section 165 of the English Act of 1862 has been the
subject of judicial construction in the English Courts
and it has always been the view in England that there
is no right to institute or continue summary proceed-
ings for misfeasance against the personal representatives
of a deceased director. The matter was first consider-
ed in In re East of England Bank; Feltom’s Executors
Case (1), in which KinpERsLEY, V. C., held that section
165 of the Companies Act, 1862, which conferred powers
on the court to compel payment by directors aund
officers of companies in respect of misfeasance or breach
of trust relating to the affairs of the company, did not
apply as against the executors of a deceased director.
The learned Vice CHANCELLOR pointed out that in that
section the court was authorized to compel payment of
any moneys which upon investigation should be found
to be payable by any person to whom the section was
intended to apply. He was of opinion that with regard
to executors or administrators who are on the list of
contributories as representing the estate of a deceased
shareholder the court in the winding up could not
compel them to pay anything which was payable by the
estate of the deceased. The court winding up the com-
pany had no power to administer the estate of the
deceased and all that it could do was to make an order
directing payment to be made out of the deceased’s
estate and so in effect declare the Official Liquidator to

(1) 1865y L.R. 1 Eq. 219,
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10 THE INDIAN LAW REPORTS [1939}

be a creditor of the deceased. He was of opinion that
the use of the phrase “compel him to pay’ led irresisti-
bly to the conclusion that the section was not intended
to apply to the case of executors or administrators of a
deceased person because it was clear that they could not
be compelled to pay in the winding up.

This case was expressly approved by SeLwyn, L. J.,
in the case of In re United English and Scottish
Assurance Co. Ex parte Hawkins(l) and the same
principle was applied in the case of In re British Guard-
ian Life Assurance Co. (2). In this latter case HaLr,
V. C., held that the executors of a deceased director,
not being officials of a company, cannot be proceeded
against by summons taken out under the provisions of
section 165 of the Companies Act, 1862. Hart, V. C,,
agreed with the reasoning of KinpersLEY, V. C., in the
earlier case. He observed: “Looking at the language

“of the section in reference to making an offender who is

criminally responsible liable, it appears to me that there
is a total absence of power to investigate the conduct
of a dead man under it, therefore I am of opinion that
the words are in favour of the construction put upon
them by KinpersiLey, V. C.”

The view expressed in these cases has been followed
and is also the view of the leading text book writers in
England upon Company law. Further it has been held
in Billimoria v. Mrs. DeSouza(8) that section 235 of the
Indian Companies Act, 1913, must be construed in the
same Manner.

Mr. P. L. Banerji who appeared on behalf of the
‘Ofhicial Liquidators has, however, argued that by reason
of section 306 of the Indian Succession Act the right
to continue misfeasance proceedings survives against the
personal representatives of a deceased director. Section
306 of the Indian Succession Act is in these terms:

“All demands whatsoever and ail rights to prosecute
or defend any action or special proceeding existing in

(1) (1868) L.R. 3 Ch.A. 787(791).  (2) (1880) 14 Ch.D. 335.
(3) (1926) LL.R. 8 Lah. 549.
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favour of or against a person at the time of his decease
survive to and against his executors or administrators ;
except causes of action for defamation, assavlt us defined
in the Indian Penal Code, or other personal injuries not
causing the death of the party; and except also cases where,
after the death of the party, the relief sought could not be
enjoyed or granting it would be nugatory.”

It is to be observed that this section applies not only
to actions or suits but also to special proceedings and it
is urged that summary proceeding under section 235 of
the Indian Companies Act is clearly a special proceed-
ing. On behalf of the opposite parties it has been
contended that the phrase “special proceeding” can only
have reference to proceeding in the nature of a suit and
such appears to have been the view expressed by a single
Judge in Lahore. I find it difficult to accept such a
view. The phrase “special proceeding” is an extremely
‘wide one and there is nothing in the section to suggest
that it must be a proceeding amnalogous to a suit, but
-even if such a construction has to be given to the phrase
“special proceeding” I would be prepared to hold that
misfeasance proceedings are proceedings in the nature
of a suit. In my view the term “special proceeding”
1is certainly wide enough to cover a summary proceeding
under section 235 of the Indian Companies Act.

In my judgment, however, the present applicants can
-obtain no assistance whatsoever from the provisions of
section 306 of the Indian Succession Act. In terms
‘that section only gives the right to continue proceedings
-against an executor or administrator of the deceased
.defendant or opposite party. The section does not give
a right to continue proceedings against heirs as repre-
senting an estate. Section 306 of the Indian Succession
Act is the second section in chapter VI which is headed
“‘Of the powers of an executor or administrator”. The
‘terms “executors” and ‘‘administrators” are defined in
section 2 of the Act. By section 2(a) of the Succession

Act “administrator” means a person appointed by com-

‘petent authority to administer the estate of a deceased
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12 THE INDIAN LAW REPORTS [1959]

person when there is no executor; and in section 2(c)
an ‘“‘executor” is defined as meaning a person to whom
the execution of the last will of a deceased person is,
by the testator’s appointment, confided.

Where terms are defined in an Act of the legislature,
such terms must be given the meanings contained in the
definitions wherever the terms are used in a statute
unless it is clear that they must be given some different
meaning. There is nothing to suggest that the terms.
“executors or administrators” are used in section 306
of the Indian Succession Act in any different sense from
the sense in which the terms are used in other portions
of the Act. It appears to me that the words “executors.
or administrators” in this section mean persons who are
appointed by the court to administer the estate of the
deceased person in the absence of a will or persons
nominated by the testator in his will to administer his
estate. In my view it is impossible to say that the
words “‘executors or administrators” in section 306 are
sufficiently wide to include or embrace heirs represent-
ing the estate.

T am conscious of the fact that the view which I am
taking is contrary to the view expressed in a number of
decided cases. In the case of Peoples Bank of Northern
India v. Des Raj (1) CopsTrEAM and Jar Lar, JJ., were
of opinion that section 306 of the Indian Succession Act
was wide enough to include heirs as representing the
estate. They ohserved (page 708):  “It is true that
the section governs the liability of the executors and
administrators, but there is no reason to hold that the
liability of the heirs, who have not taken out probate or
letters of administration, stands on a different footing.””

In Peoples Bank of Northern India v. Har Gopal(2)
CorpsTrEAM and Ja1 LAL, JJ., again expressed the same
view. The learned Judges who decided the Lahore
cases were of opinion that the matter was governed by a
Full Bench decision of the Calcutta High Court im

(1) ALR. 1935 Lah. 703, (2) A.LR. 1936 Lah. 271.
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Krishna Behari Sen v. Corporation of Calecuita(l), but
in my judgment the view taken by the Lahore
Court does not receive any real support from this
case. In the Calcutta Full Bench case Macreax, C. [,
observed: “But the present action has not been reviv-
ed at the instance of the administrators of the original
plaintiff, and it may be said, therefore, that the case
does not fall within the section. The present appellants,
however, are willing to take out letters of administra-
tion, and I think we should be taking too narrow a view
of the situation if we were to shut them out altogether
from further continuing the action.” In short, the
view of the Full Bench of the Calcutta High Court was
that the present section 306 of the Indian Succession Act
applied in terms only to executors and administrators
and that before the proceeding could continue the heirs
of a deceased plaintiff would have to take out letters of
administration.

With great respect to the views expressed by the
learned Judges of the Lahore High Court I am unable
to accept the contention that section 306 of the Indian
Succession Act applies not only to executors and ad-
ministrators but also to heirs representing the estate.
I am therefore bound to hold that the Official Liqui-
dators have no right under section 306 of the Indian
Succession Act to continue these proceedings.

Even if section 306 of the Indian Succession Act
applied to heirs representing the estate I would still be
inclined to hold that the names of the present opposite
parties could not be brought upon the record. If upon
the true construction of section 235 of the Indian Cora-
panies Act it is clear that summary proceedings were
intended to be brought against the director in his life-
time and not against his legal representatives or heirs
then the right would not in my view continue against

his legal representatives or heirs by reason of section

306 of the Indian Succession Act.. This latter section
(1) (1904 LL.R. 81 Cal. 998.
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can, in my view, only apply where the law is silent as to
whether a right to sue or continue proceedings survives
against the legal representatives or heirs of a deceased
man. If the law which gives a plaintiff a right to insti-
tute proceedings is silent as to whether such right
continues against the legal representatives or heirs then
section 306 of the Indian Succession Act would apply.
However, when the law which gives a person a right to
institute proceedings gives him a right to institute and
continue those proceedings against a man only in his life-
time then if the defendant dies the right dies with him
and the suit or proceeding cannot be continued agains
his executors.

At first sight it might appear that this is a somewhat
harsh view but in proper cases there is nothing to prevent
the Official Liquidators instituting regular suits aga.nst
the legal representatives or heirs of a deceased director.
The Executors, Admninistrators or Representatives Suits
Act (Act XII of 1855) deals with cases where actions can
be maintained against executors, administrators or heirs
or representatives of any deceased person and also with
cases where actions commenced against a person may be
continued against his executors, administrators or repre-
sentatives. It is to be observed that in this Act heirs and
other representatives are mentioned separately and are
not regarded as being included in the terms * executors
or administrators .

Holding as I do that section 306 of the Indian Suc-
cession Act cannot assist the present applicants, they are
bound to contend that I should not follow the English
construction of section 235. 1t has been urged that to
apply the English construction to section 235 is to acdopt
the old principle of actio personalis moritur cum persona
which has been from time to time described by English
Judges as a barbarous principle. In my view I should
not be applying this principle at all in construing section
285 of the Indian Companies Act in the manner irn
which it has been construed in England. In my judg-
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ment the phraseology of section 235 of the Indian Com-
panies Act makes it tolerably clear that the proceedings
contemplated in that section were intended to apply only
to the director and not to his representatives. It may be
a harsh section but I have to give effect to it as it stands.
1 see no reason whatsoever for not following the construc-
tion placed upon a similar section in England and there-
fore I hold that the proceedings brought by the Official
Liquidators against Jugal Kishore in his life time cannot
now be continued against his two sons and wife as heirs
representing the deceased man’s estate. Consequenly
this application fails and is dismissed with costs.

REVISIONAL CIVIL

Before Mr. Justice Ismail
RAM SWARUP (OprosITE PARTY) v. DEVI DAS (AppLicANT)*
U. P. Encumbered Estates Act (XXV of 1934), section 4-—Dis-
missal of application in default—Restoration—Jurisdiction

-—Inherent power—Civil Procedure Code, section 151—

Applicability of Code to proceedings before Special Judge—

Rules by Government under the Act, rule 6—Special Judge

is a court.

Where an application under section 4 of the U. P. Encum-
bered Estates Act is dismissed by the Special Judge in default
of appearance, the Special Judge has jurisdiction to' restore it
for sufficient cause.

The scheme of the Act and the language of rule 6 of the
Rules made by the Government wunder the Act make it
clear that subject to certain limitations the Civil Pro-
cedure Code has been made applicable to the proceedings
before the Special Judge, who, being vested with judicial
powers, is certainly a court. Although in the marginal
note to rule 6 a reference to section 14 has been made,
the language of the rule itself shows that the rule is
not restricted in its operation to that section alone, Section
151 of the Civil Procedure Code therefore applies to all pro-
ceedings before the Special Judge, and he can act under that
section in making the restoration. Irrespective of this view
of the scope of rule 6, the Special Judge, as a tribunal vested
with judicial powers, has inherent jurisdiction = to Testore

*Civil Revision No. 30.of 1938.
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