
C I V I L  J U R I S I 3 I C T I 0 K  ,
Jnne 12.

. Before Mr. Jmilce Strahjl.t mi-l 3h\ Jadke AhthtiOtyJ,

L A C H M IN  ( P l a in t if f )  d. G A i fG A  P K A S A D  an d  iifoTHKR (I)i:B'RNiiAt’JTt4).‘*‘

Debt due io estate 0/ deceased person—St;it. bif hvjal r>‘prescnlaUi'e~~Certijkate 
jor coUeclimi o f debts—'Act K  X V II  o f  s. 2,

It is not an imperative condition precedent to the iuslitutiou uf jt suit by the 
legal represei5tative of a deceased person for a debt due to lii=? estiite that sucli 
legal represetjtative should first obtain a eertificate 'under Act XX7I1 of IStfO.

T his was an application Jby the plaintiff in a suit, iiistitiited iu 
the Court of Small Causes at Mirzapiir, for revision o f  the decree 
dismissing the suit. Tiie plaintiff had sued certain persons for Rs.
260 due to the estate of her deceased husband} claiming as his legal 
representative. The Small Cause Court Judge dismissed the suit 
on the ground that the plaintiff was not in a position to maintain itj 
as she had not obtained a certificate Jiider Act X X V II  of I860.

The plaintiff contended that it wtfs not necessary that she bhould 
iiave obtained a certificate under Act X X  T i l  o f 1860 before she in­
stituted the suit,

Lai a Lalta Frasad, for the plaintiff.

The defendants did not appear.

The judgment of the Court (Steaigh t, J , and Mahmood, J.) m s  
delivered by

SrsAiGHT, J .— W e do n o t  think that the Judge o f  the Small C ausa  

Court was right in throwing out the plaintiff-applicant’s suit on  the 
ground that she had obtained 110 certificate under A c t  X X V II  o f  
i860. She came into Court alleging herself to b e  the le g a l 

representative of h er  decea|ed husband R a i Ciiand, attd to this alle­
gation the defendants took no exception, th e ir  objection being ooa- 
fined to the one ground that she h ad  n o  certificate. The w o r d  

compelled”  in s. 2, Act X X Y II  of I860, is not happily chosen, 
and at first sight appears to declare a general prohibition o f  the wi4§ist 
kind. But the qualifjiag paragraph at the end of the cla-use un.- 
doiibtedlj indicates that a suit to recover a debt due to a deceased 
person’s estate, o r a  proceeding to c-nforce esecniioii of a decreo

* Application, No, 10‘2 of 18S2j for ivvi.Hion r.iidoi- 3. G22 o£ Aoi. X  ol IS?/ <>t a 
dasree of Babu Earn Kali Chaudhri, Judge of the Court of Small Oauaes ai Mimpmv

tiie 2ith Noyember, 1881.
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1882 obtained by sneli deceased person during his life, -may, after his 
deafcli, be instituted by bis legal representative, without a certificate 
first obtained. I f  tbe Court is satisfied that the debt is being 

PjsralL -withheld from yexatious,”  that is, unreasonable or merely dilatoryy 
motives,”  and not from any ‘■̂ hond pde’’  ̂ objection on the part o f  

the debtor to the title of the person seeking recovery, it may decree 
the claim, absence of certificate notwithstanding. I f  on the other 
hand the Court considers that the debtor has grounds for “  a rea­
sonable doubt’ ' as* to the party entitled, it may refuse to issue any 
compulsory process to enforce payment^ until the plaintiff has ob­
tained the requisite certificate. W e therefore do not think that it 
is an imperative condition precedent to the institution of a suit by 
the legal representative of a deceased person for a debt due to his 
estate, that such legal representative should first obtain a certificate 
under Act X X V II  of I860. accordingly allow the application 
for.revision, and direct the Small Cause Court Judge to restore the 
case to his file, and, having regard to our preceding observations, 
to proceed to dispose of the case according to law.

Application allomd»

1SS2 A P P E L L A T E  C IV IL . •
June 12.

THE INDIAN LAW  REPORTS. [VOL. IV.

Sefore M r. Justice Straight and M r. Justice Tyrrell.

PHUL CHAND (D bjsbndan®) ». LA.CHMI CHAND (Plaintipf).*

Bbidu Law— Joint ffindu family/— Debts contracted hy Father as managet 
o f fam ily bumiess— Sole o f  ancestral ^property in exectttion o f  decree against Father 
—8on*s share.

iV, a member of a joint Hindu family, coasl&ting of Mmself, Ms Tfife, and 
Ms minor son, managed the joiat family busii?<ess, ’wMcli was carricd on under 
the style of “  Atma Bam Auokhe Lai.” As manager of such business he contracted 
certain debts, for wMeb he was sued as the ‘ 'proprietor”  of the firm of “  A-tma-, 
&im Aiiokhe Lai,”  and for Tvhich decrees were passed against Bim, in execution 
of wliicb ancestral property of the family Vi'aa sold. L, his minor son, sued to have 
stich*ale set aside, and to recover his sUare of'such property, on the ground that 
such decirets had been passed agsiiiv̂ t his father personally, and only his interest 
iu suoh ijroporty passird by such sule. Held that, looking at the capacity in ■vyhicla, 
/S' \VLif} sued, and the issinre of the debts for which such decrees were giveu

*  Seeoad Appeal, No. U09 o f js S l, from a decree of Mw S, Howell, 35sq., 
Jaclgeof Bhahjahilnpiu, dated the 9th September, 1881, reversing a decree of 

ZaLn-ul-abdm, Subordinate Judge o*f Bhahj^lmnpur, dated She 13tb D e - . 
cem ber, iSSÔ


