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1882 Before, Mr. Justice Straight and M r, Jiistke TyneU,
April 1.

_______ BA.allELra (Dmendaht) ». PRASAD [P l a in t if f ) .*

Mortymje—Lease o f mortgagcrl 2>ropert>j hy mortgagee to 'jnort(jarjor~Jm'lsdktio<i 
o f  Bevenua Qoiirt—j^cviedies o f  morlgarjee under movtrjage—A c t X o f l ^ l l  
(Civil Procedure Code), s. 561-^Time fo r  filing ohjections—Holiday.

Where the time for filing objectious under s. 561 of the Civil Procedure Code 
expired ou a day wheutke Court was closed, aud oLjectious were filed on the day the 
Court re-opened, held that isuch objections were filed within time.

On the 16th March, 1874, Z. gave M  a mortgage on certain land for Es. 24j000 
for a term of ten years, by which it was provided, inter alia, that the mortgagee 
should take the profits of the land iu lieu of interest; that the mortgagee should 
grant a lease of the laud to the mortgagor, the latter paying the former the profits 
of the land every harvest in liea of interest ; that, if the mortgagor failed to pay 
the mortgagee the profits of the land by the end of any year, he should pay interest 
on the principal amount of the mortgage at the rate of one per cent, calculated 
from the date of the mortgage, and in^such case the mortgagee should have no oliiiia 
to thepryflts ; and that, if the mortgagor failed to pay the mortgageethe profits hy 
the end of any year, the mortgagee should he at liberty to cancel the lease and to ■ 
enter on the land, and collect tk*e rents thereof, and apply the same to payment of 
interest- On the 21st March, 1S74, M  gave L a lease of the land, under which 
Bs. 1,980 was the suna agreed to be payable annually as profits in lieu of interest, lii 
1S79 M, who had not been paid any profits, sought to enforce in the Eevenue Coixrts 
the condition as to, entry on the land, but was siiccessfally resisted by L'n widow.

On the 16th January,, 18S0, M sued L ’s wid\>w for interest on the principal 
amount of the mortgage at the rate of one per cent, calculated from the date of the 
mortgage to the date of suit, claiming the same by virtue of the provisions of the 
mortgage, on the ground that he had not been paid any profits.

 ̂>'
Held that the mortgage ar>d lease transactions must be regarded as one and indiviai- 

tie and the <iuestions at issue between the parties be dealt with gua mortgagor and 
Eoortgagee; that, sso regarding s\ich trauBactions and dealing with such questiouB, M 
and X. did not stand iu the positiua of ‘ ‘ landholder”  and “ tenant,” and the proceed­
ings of 1S79 iu the Revenue ("ourts were had with '̂ut jurisdiction; a’lBO that, althongh, 
looking at the terms of the contract of mortgage, it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee the profits by the end ot any year, 
the latter should in the first pkca seek posaossion of the land, yet -as M had never 
obtained possefesion, but on the contrary had been resisted when he sought to obtain 
it, his present claim for interest was maintainable.

The Court directed that so i^uch of the interest as was due at X ’s deatl; sbouhl ho 
recoverable from such property of his ashad come into his widow’s hands ; andastoths 
Test, which related to the period during which the widow had been in possession aiid 
ift receipt of the profits, that it should be recoverable from her personally.

Appeal, No,_ 118 of 1880, from a decree ot Mirm AMd Ali Beg* 
SftUordiuate Judge of Mampuri, dated the 29th June, 1880.



T he plaintiff in this suit claimed to recover interest on Ss. 
24,000, from the 16th March, 1874, to the 15th January, 1880, at 
thf rate of one rupee per cent, per mensem, from the defendant 
personally, and by the sale of a ten biswas share in a village called 
Asoli, an entire village called Gradhiya, and a thirteen biswas share 
of a vilhifre called Ohintaman. He founded the suit on an instru­
ment, dated the 18th March, 1874, executed in his favour by one 
Laiman Singh, the deceased husband o f the defendant. This in­
strument, after reciting that Laiman Singh "was indebted to the 
plaintiff in a sura o f Rs. 23,1)00, and that,he had borrowed a further 
sum of Rs. 1,000 from him, which made the whole sum due by him 
to the plaintiff Us. 24,000, and that he had not the means to pay
such debt, stated as follows “  1 do therefore........in consideration
o f tlje said sum mortgage for aterm^of ten years nay zamindari pro­
perty, that is to say, ten biswas o f Asoli, the entire twenty biswas 
o f Gadhiya, and thirteen biswas o f Chintaman : I  shall have mu­
tation of names effected in the Revenue Gburt, and until mutation 
takes place the mortgagee shall have no claim against me for inter­
est, nor shall I have any claim against him for profits : I have 
made over the profits o f the mortgaged property to the mortgagee 
in lieu ofinierest: it has been further stipulated that a separate 
lease shall be granted to the mortgagor on condition that he shall 
continue to pay the profits on account o f the lease to the mortgagee 
every harvest, and if the lease-money is not paid at the end o f  any 
year, 1 shall pay interest at one rupee per cent* per mensem on the 
whole mortgage-money from the date o f the execution of this deed; 
in that case the mortgagee shall have no claim to the profits o f the- 
mortgaged property j he shall only be entitled to interest; and the 
money received from the lessee (mortgagor) shall be credited to the 
payment of interest: and if the money is not paid for a year, the 
mortgagee shall also have the power at the end o f the year to set 
aside the lease and enter upon the mortgaged property himself, 
collect the rents thereof, and apply the same, after deducting village 
expenses, towards the payment o f interest; should there be any 
deficiency in the amount o f interest, I , the mortgagor, shall pay the 
same to the mortgagee at the end o f the year with interest thereon 
at one rupee per cent, per mensem ; on my failure to do so, the mort­
gagee shall be at liberty to realize the same in any way he may
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iMak besi; ’wheneTer tlie lease is set aside, whether for failure to 
pay interest or for any other reason, I  shall pay the mortgagee 
■whatever may be due on account of Government revenue or interest; 
should I  fail to do so, the mortgagee shall be at liberty to realize 
the same as. he may think best, with interest at one rupee per cent, 
per mensem: if in the month of Jaith, within the stipulated period, 
the mortgagor pays off the money, redemption shall take place : if 
during the period the mortgagee holds possession of the pro­
perty the gross rental diminishes or anything remains due from 
tenants, I  shall make the same good Vhen I pay the mortgage- 
money.”

On the 21st March, 1874, the plaintiff gave Lalman Singh the 
lease of the mortgaged property referred to in the instrument of. 
mortgage. This lease was for n term of ten years, and it provided 
that the mortgagor should pay the mortgagee Rs. 1,980 annmilly 
as profits I and that should the lessee fail to pay the above at every 
season, he should pay the whole amount of the profits at the end o f 
the year, and should he fail to pay at the end of any year, the les­
sors (mortgagees) should have power to cancel the lease.”

On the 16th January, 1880, the plaintiff instituted the present 
suit against the widow of Lalman Singh. He alleged that Lalman 
Singh had not paid him the profits of the lease, nor had the defend- 
^ t  paid them; that he had dispossessed the defendant tmder the 
terms of the mortgage, but the Revenue Court had maintained her 
possession ; and that the defendant represented that the lease was a 
nominal one, and interest had been paid regularly, and he had 
therefore become entitled to enforce the terms of the mortgage and 
to claim interest. He claimed interest on the principal amount of 
the mortgage, Rs. 24,000, from the 16fch March, 1874, fco the 15th 
January, 1880, at the rate of twelve per cent, per annum, asking 
for a decree against the dofomiant ])crsonally, and for the sale of 
the property. The defendant set up as a defence to the suit, inter 
alia, that the plaintiff could, under the terms of the mortgage, sue 
for po^ession of the property, buthe'could not sue for interest onlyi j 
The Court of first instance held that the plaintiff was entitled to 
s« 0  for interest, the agreement to pay him the profits of the pfO- 
perty haying been broken, and gave him, a decree#
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The defendant appealed to tlie High Court, eon tending, inter 2SS2

oHa, that the plaintiff had no cause of action for the snifc ; that he 
was not entitled to sue for interest under the terms of the mort­
gage; and that the interest was not enforceable against the pro­
perty, as the property was not hypothecated for its payment.

Mr. Hill, Munshi Hanuman Prasad, Lala Lalta Prasad, and 
Babu Jogindro Nath Cliaudhn, for the appellant.

Pandits Blshambhar Nath, and Nand Lai, for the respondent.

The judgment of the Qourt (S traigh t, S., and T y r r e l l ,  J.,) 
was delivered by

Straight, J.— This is an appeal from a decision, of the Sub­
ordinate Judge of Mainpuri, passed upon the 29th June, 1880.

• On the 16th January, 1880, the plainfciff-respondent brought 
the present suit for recovery of 15,990, arrears of interest 
alleged to be due and owing from the defendant-appellant, 
foe herself, an I as widow and heiress o f one- Lalman 
Singh, deceased, mortgagor to the plaintiff, imder a deed of 
mortgage, dated the l6fch March, 1S74, by sale of the property 
mortgaged. The defendant, in substance, plea-led that concurrently 
with such mortgage a lease of the mortgaged property was granted 
by the plaintiff mortgagee to her deceased husband, who was to 
receive and pay over the profits in lieu o f interest; that after his 
death she succeeded him in possession of the property as lessee 
that from 1874 the profits had been annually paid over, first, 
Lalman Singh, and subsequently by the defendant, to the plaintiff, 
and that at the time of institution of the suit nothing was due; thai: 
the case should have been brought in the Revenue Oourt; that the 
plaintiff is not entitled to ̂ claim interest, but should have sued for 
possession. The Subordinate Judge decreed the cbum to the extent 
o f  Rs. 14,905 against the defendant, the hypothecated property^ and 
the estate left by Lalman Singh. The defendant appeals to this 
Court, the main contentions urged for her being (i) that the siiif is 
badly framed and no cause of action is disclosed ; under the terms 
o f  the mortgage-deed the plaintiff should have sued for posse5?sion. 
and damages for being kept out of possession | (ii; that tho interest 
is not enforceable against the property which was only mortgaged 
to cover the principal sum advanced ; (ili) that oven assuming the
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nit to be properly framed tlie recovery of a considerable portion o f 
the amount decreed is barred by limitation. Objections were filed 
by tlie respondent tmder 8. 561 of tbe Procedure Gode against the 
Subordinate Judge’s disallowance o f the plaintift’s claim to the extent 
of Rs, 35, but it was ur̂ êd by the appellant’s counsel that they were 
put in too late and could not be entertained. We have looked into the 
matter and we find that the 21st December, l “i80, was the date fixed 
for the hearing of the appeal  ̂ and the objections should accordingly 
have been filed not later than the 14th Deoember preceding. But 
the Court was closed for the Muharram vacation from the 6tli De- 
cernherto the 18th, both dates inclusive. The 19th being a Sunday, 
business did not commence till Monday the *20th, and we therefore 
think that the petition of objections was in time.

It is unnecessary to detail tl?;e facts at any length. It appears  ̂
that in March, 1874, Lalman Srngh, the defendant’ s deceased husband 
was indebted to Mathura Prasad in the sum of ! ŝ. 23,000. He 
obtained the loan of a farther sura of Rs. 1,000 in cash, and 
thereupon executed a mortgage fo-r Ss, 24,000, in favour of his 
lender, of certain properties belonging to him, for a term o f ten 
years. In lieu of the mortgagee taking possession, a lease was to 
be granted by him to the mortgagor for the term' of ten years, and 
the mortgagor was to pay over the profits in satisfaction of the 
interest to the mortgagee. In accordance with this provision of the 
mortgage, a lease was executed on the 2'lst March, 1874, and 
Bs. 1,9S0 was the sura agreed to be annually paid as profits in lieu 
of interest. The plaintiff now asserts that such profits were never paid 
by Lahnan Singh down to the date o f his death,, nor have they 
been by his widow since, and he estimsites his claim to Rs. 15,955 
on the basis of interest at the rate o f  one rupee per cent, on 
Es. MjOOO from the 16th March, 1874, to the 15th January, 1880j 
pursuant to the following conditions of the mortgage-deed:—“ I  
havemude over the profits of the mortgaged property to ths'mort" 
gagee in lieu of interest. It has further been stipulated that a 
separate lease will be granted to the mortgagor @n condition that 
he shall continue to pay the profits on account o f the lease to th© 
mortgagee every harvest, and if the lease-money is not paid at the* 
md. of any year, I  shall pay interest at one rupee per cent, per laea^
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eem on tlie wiiole mortgage-money from the date o f the execution 
o f this deed. In that case the mortgagee shall have no chum to 
the profits o f the mortgaged property : he will only be entitled to 
interest, aiad the money receiyed from the lessee shall be credited to 
the payment of interest. And if the money is not paid for a year,

• the mortgagee shall also have the power at the end of the year to 
set aside the lease, and enter upon the mortgaged propertv himself, 
collect rents thereof and apply the same, after deducting the village 
expenses, towards the payment of interest. Should there be any 
deficiency in the amount o f interest, I, the mortgagor, shall pay the 
same to the mortgagee at the end of the year witli interest thereon 
at one rupee per cent, per mensem. On my failure to do so, the 
mortgagee will be at liberty to realize the same in the way he 
thinks best.”  The plaintiff asserts ^hat he dispossessed the defend­
ant under the above condition as to «utry into the mortgaged pro­
perty, on default in payment of thfe profits as stipulated, and there 
is a petition on the record filed by him on4;he 5th September, 1*'79, 
in the Court of the Collector, declaring that he has cancelled the 
lease and taken the property under “ his direct management,”  and 
praying that receipts for the revenue shortly to be collected may 
not be given without his (the plaintiff’s) signature, and that the 
tenants be instructed to pay the revenue without demur Subse­
quently, on the 9th 'September, 1879, the Deputy Collector passed 
an order as prayed on the petition, and later on, the 20th October, 
directed the ejectment of the defendant, telling her, if she had any 
objeotion to offer to her ejectment, she must assert it by a reguhir 
suit. This decision o f the Deputy Collector was 'appealed to the 
Collector on the 10th "November, 1879, and an order was passed 
by him maintaining the possession of the defendant under the lease.

Looking at these facts, we think it abundantly clear that, when 
the plaintiff sought to enforce the second condition o f his mortgage 
by cancelment o f the lease and entry upon the property mortgaged, 
he was obstructed by the defendant, and the question then arises, 
whether this conduct upon her part affords the plaintiff a cause of 
action in respect of the earlier condition as to the payment o f  inter­
est, and entitles him to bring tjie present suit. W e think that the 
mortgage and lease transactions must be regarded as one and indi-
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visible, and tliat the mece use o f tlie isrin lease in reference to tbs 
mortgagor does not alter bis real characfcer or qualify the proprie­
tary rights that continued ia him. In fact, in dealing with the ques­
tions raiŝ -d in the case, they can only be decided gud mortgagor 
and mortgagee. That, there was no charge on the land for the 
interest, we are quite clear, and the ooatrary view of the Subordi­
nate Judge in this respect cannot ba sustained. The transactioa 
between the parties appears to have been primarily one of simple 
mortgage, the mortgagor continuing in possession and paying over 
the profits in lieu of interest, with theP proviso that, if the profits 
remained unpaid for one year, the mortgagee might enter,upon the 
property mortgaged, and realize them himself. The other alterna­
tive was given him of recovering interest from the mortgagor on 
the whole sum advanced from the date of the mortgage at the rate 
of one per cent. IJiider the^ circumstances ib seems to us that 
the plaintiff and Lalman Singh did not stand in the position of

- “ landholder” and ‘Henant”  within the meaning of Act X V III . of 
1873j and that the plaintiff's application to the Revenue Court 
in September, 1879, was accordingly a useless and abortive proceed­
ing, as made to a tribunal that, h id  no jurisdiction to entertain it, 
Now it seems to us evident from the terms of the contract of the 
16ih March, 1874, that it was the intention of the parties that, otk 
default being made for one year by the mortgagor in paying over 
the amount of profits agreed upon, possession of the mortgaged 
jp'operty should be primarily sought by the mortgagee. In other 
■words, he was to assume the position of an ordinary usufructuary 
mortgagee in possession, entitled to satisfy his interest from the in­
come of the property. Ifc is odd, to say the least o f it, that though Lai- 
man Singh had failed to pay over the profits as fixed from the very 
outset, no effort should have been made by the plaintiff to enforce 
the condition of his mortgage as to cancelment of the lease and 
obtaining possession until as late as 1879, and that then he should 
liave gone into the wrong Court. The fact, how'ever, remainSy 
that he never did have possession: on the contrary he has, by the 
aotion of the defendant, been prevented from getting ifc, nor 
has he been paid any portion of the profits as agreed either by -Lai- 
man Singli or the defendant. Under such circumstances we are 
tiot prepared to say that there is no cause of action for the present suit^
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or thafe the plaintift is debarred from reverting to the condition in 
the mortgage contract as to the payment o f  increased inter- 
esfc, and from bringing a suit in the present shape to recover i i  
Looking at the matter broadIj, we think the equitable order to pass 
•will be to Sustain the finding of the Subordinate Judge as to the 
amount of interest due, and to direct that so ranch o f it as had 
accrued and was owing at the date of Lahiiau Singh’s death shall 
be realized from such p ro p e rty  of his as has come to the hands 
o f the defendant With regard to the residue, which relates to the 
period during which the defendant herself has been in possession 
of the mortgaged property and in receipt o f the profits, that will 
be decreed against her personally. In either case interest will be 
allowed at the rate o f 12 per cent. from, the date of the institutioa 
o f the suit to realization. The respective amounts due from the 
defendant, as in possession of her husl^nd’s estate, and personally, 
will be determined in the execution department. To the extent we 
have indicated, the appeal will be decreed, the objeotions o f the 
respondent disallowed, and the decision of the Subordinate Judge 
modified. Having regard to the delay on the part o f the plaintiff 
to enforce the conditions of the mortgage in respect of interest, and 
the defendant’s dishonest plea of payment, which we agree with the 
Subordinate Judge she has wholly failed to establish, we order that 
the parties pay their own costs in each Court.

Decree ‘modified,
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Before Mr. Justiee Straight.

HARRISON ASD As-orsER ( P l a in t o t s )  v . T a s  DELHI a h d  LONDON B A S K

AKO ANOTHEE (DjSFEKDaMTS).*

ParinersMp—> Wmding-up - ‘ Account—■ BuU far dissolutmi'" Transfer 0/ mit—Act 
I X  0/1872 ( Contract Aci), 2SS—Act X  of 1S77 (Giml Proeednre, Code), 25,
215—Parties to sitit—Aci X V  o f 1877 {Limitation AciJ, scJi. ii, Nos. 106, IW —Power 
o f  partner to mortgage partnership land—Pom r of partner to horrow 7miiey.

T, B, S, and W, the ovTners of a certain estate in equal shares, in 1863 entered 
into a partnership for “  tlie cultivation of tea and other products ”  upon such esfiate. 
In 1861 f f , E, and / ,  joined the firm. In 1870 H  died ; and in 1871 T purchased 
his share and those o£ U  and I, m d  in 1873 of Ii. In 187S T ga^e the Delhi and

* Original Sujt No, 1 of 1881.
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