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Moreover, the District Judge is not correct in think-
ing that the defendant might have instructed his pleader
to make a written statement on cerain lines. It is neces-
sary for a written statement that there should be a veri-
fication on the point in question by the defendant him-
self, namely that he never bought any goods from the
shop of the plaintiff.

We consider that the order of remand by the court
below was correct and we dismiss this appeal from order
with costs.

Before Justice Siv Edward Bennet and Mr. Justice Verma

DHANESHWAR NATH TEWARI (Drrenpant) v, GEAN-
SHYAM DHAR MISRA (PLAINTIFF)*

Civil Procedure Code, section 151—Inherent power to grant
injunction apart from any express provision of the Code—
Temporary injunction restraining the defendant from appro-
priating or alienating the subject matter of litigation—Grant
of the temporary injunction to an applicant for leave to
sue as a pauper, before his application for such leave has
itself been granted—Civil Procedure Code, order XXXIX,
rule 1— Suit .

Apart from the provisions of order XXXIX of the Civil
Procedure Code the court has inherent jurisdiction to pass an
order of temporarv injunction providing for the necessary pro-
tection and security of the property which is the subject
matter of the litigation. The express provisions contained in
the Givil Procedure Code are not exhaustive.

Before an application for leave to sue as a pauper had been
granted the applicant prayed for, and the court issued, an order
of temporary injunction restraining the defendant from appro-
priating or alienating the property which was the subject
matter of the lltxoatlon Held that, apart from the question
whether the application for leave to sue as a pauper amounted
at that stage to a “‘suit” so that the order of injunction could
come under order XXXIN, rule 1 of the Civil Procedure Code,
the order could be passed by the court, in the exercise of its

inherent powers under section 151 of the Code, in the intcres’.tsk

of ]ustxce, for the preservation of the property.

*Farst Appeal No. 154 'of 1938, from an-order of Raghunath Prasad, Cu‘ﬂ
Judge of Gorakhpur, dated the 2nd of June, 1938,
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Dr. N. P. Asthana and Mr. K. B. Asthana, for the
appellant.

Mr. Sankar Saran, for the respondent.

BenNET and VERMA, J].:—This is an appeal against
an order directing a temporary injunction to issue
against the appellant restraining him “from transterring
the properties in dispute except so far as may be neces-
sary for ordinary enjoyment of the same”, and restrain-
ing him “from receiving the amounts in dispute from
the post office and the court of wards till the 6th of
August, 1938” which date was fixed for hearing the ob-
jections of the post office and the court of wards to whom
notices were directed to issue.

The matter has arisen thus. One Nath Prakash Dhar
Misra died some years ago leaving him surviving a widow
Mst. Moharmani Kunwari. Nath Prakash Dhar Misra
seems to have been possessed of considerable property,
movable and immovable. His widow died on 23rd
August, 19385, The respondent, Ghanshyam Dhar
Misra, on 28th April, 1938, presented a plaint in the
court of the Civil Judge of Gorakhpur claiming the
property left by Nath Prakash Dhar Misra on the alle-
gation that he was the reversioner and that the succes-
sion had opened to him on 23rd August, 1955, when
Mst. Moharmani Kunwari died. Ghanshyam Dhar
Misra alleged that he was a pauper and was unable to
pay the court fee prescribed by the law on the plaint and
prayed for leave to sue as a pauper. On 50th May,
1938, Ghanshyam Dhar Misra presented an application
praying that an injunction be issued to the appellant
restraining bim from damaging or alienating and re-
moving the properties in suit and from doing various
other things. © The appellant is named in the piaint as
defendant No. 1, and it is averred by Ghanshyam Dhar
Misra that defendant No. 1 has without any right and
title taken possession of the estate of Nath Prakash Dhar
Misra on the false allegation that he is an adopted son. of
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Nath Prakash Dhav. He has also alleged that the ap-
pellant was anxious to alienate the properties and to re-
move and appropriate the movables and the cash. This
application for an injunction being issued to the appel-
lant was taken up for hearing by the court below be-
fore the question of the plaintiff’s pauperism had been
decided. The application was contested by the appel-
lant. He did not, however, file any written reply to the
application of the respondent dated 30th May, 1938.
The main objection which seems to have been taken by
the appellant before the court below was that as the
question of pauperism had not yet been decided the ap-
plication was not maintainable. The court below has
overruled this objection and has passed the order men-
tioned above.

The learned counsel for the appellant has referred to
the provisions of order XXXIX of the Civil Procedure
Code and has urged that there must be a “suit” before
the court can have jurisdiction to issue an injunction.
His contention is that until the application for leave to
sue as a pauper has been granted, or the necessary court
fee has been paid by the respondent on his plaint, there
is no suit. It has, on the other hand, been argued by
the learned counsel for the respondent that the court
below had jurisdiction to pass the order complained of
at the stage at which the proceedings were in the court
below when that order was passed.

The question that has been thus raised is not free from
difficulty. The word “suit” has not bheen defined in
the Code. Order XXXIII, rule 1 lays down that “any
suit may be instituted by a pauper” subject to the pro-
visions which follow. Rule 2 of that order directs that
“every application for permission to sue as a pauper
shall contain the particulars required in regard to plaints
in suits . . . and it shall be signed and verified in the
manner prescribed for the signing and verification of
pleadings.” It is provided by rule 8 that “where the
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application is granted it shall be numbered and register-
ed and it shall be deemed the plaint in the suit and the
suit shall proceed in all other respects as a suit instituted
in the ordinary manner except that the nlainiiff shall
not be liable to pay any court fee...” On the one
hand, it is clear that when the application is so number-
ed and registered the suit shall be deemed to have been
instituted on the date on which the application for leave
to sue as a pauper was presented. On the other, the
contention of the learned counsel for the appellant,
that until the application has been granted and has
been numbered and registered there is, strictly speaking,
no regular “suit”, is not quite without force.

We do not, however, consider it necessary to express
any opinion on the question whether there was or was
not a “‘suit” before the court below on the date on which
the order appealed‘ against was passed.. The court
below does not purport to have acted under order
KXXIX. 1t has been urged on behalf of the respond-
ent that the court below has really passed the order in
question in the exercise of its inherent powers under sec--
tion 151 of the Code. It is not necessary to consider the
question whether in these circumstances an appeal lies to
this Court against the order of the court below and
whether it would not be more appropriate to treat the
appeal as a petition for revision; for, having heard learn-
ed counsel, we have come to the conciusion that no
sufficient grounds have been made out for interference
with the order of the court below, whether we treat the
petition of the appellant as an appeal or as a revision.

It seems to us that, apart altogether f{rom order

- XXXIX of the Code, the court below had ample juris-

diction to pass an order providing for.the protection and
security of the property which is the subject-matter of
the litigation. = It has been held in this Court that the
Code of Civil Procedure is not exhaustive, Durga Dihal
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Das v. Anoraji (1). This view has been followed in the
other High Courts. The courts have therefore in many
cases, where the circumstances require it, to proceed
upon the assumption of the possession of inherent power

to act ex debito justitiae and to do that real and sub-

stantial justice for the administration of which alone
they exist. It is obvious that the law cannot make ex-
press provisions against all contingencies, and it has
therefore been held that it is the duty of the court to
apply the provisions of the law not only to what appears
to be regulated by them expressly but to all the cases to
which a just application of them may be made and
which appear to be comprehended either within the ex-
press sense of the law or within the consequences that
may be gathered from it. This topic has been the sub-
ject of numerous decisions given in cases arising out of a
variety of circumstances. So far as this question of the
power to issue temporary injunctions is concerned, we
would refer to the decision of the High Court at Lahore
in Manohar Lal v. Jai Narain (2). Reference is made
in the judgment of that case to the decision of the
Calcutta High Court in Hukum Chand Boid v. Kamala-
nand Singh (3). The observations of WoobRrorrE, J.,
at page 930 et seq and of MOOKERJEE, ]., at page 940 et
seq are in point. We need only quote this observation
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of WooDROFFE, J.: “For my part I am always slow to

believe that the court’s powers are unequal to its desire
to order that which it believes to be just.” The Lahore

High Court has consistently followed the rule laid down

in Manohar Lal v. Jar Narain (2) mentioned above: See
Kanshi Ram v. Sharaf Din (4); and New Delhi Theatres
v. Kailash Chand (5). The Madras High Court, on the
other hand, is inclined to the view that unless the matter
comes strictly within the provisions laid down in order
XXXIX of the Code, a court has no power to issue an

injunction: Varadacharlu v. Narasimha - Charlu (6)

(1) (1894) LL.R. 17 Al 29031). () A.LR. 1920 Lah. 486.
(3 (1905) TL.R. 83 Cal. 927. (4) ALR, 1998 Lah. 144,
() ALR. 1933 TLah. 78. {6) ALR. 1926 Mad. 258.
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and Ayyamperumal v. Muthuswamsi (1). They are both
decisions by single Judges. It is to be noted, however,
that in both of these cases the question that arose for
decision was whether the court should have granted an
injunction restraining the execution of a decree passed
by a competent court. Reference has also been made to
the case of Periakaruppan Chettiar v. Ramaswami
Chetiar (2), which is a Bench decision. But the ques-
tion which arose for decision in that case wag whether
a subordinate court in British India has power to res-
train by injunction a party from prosecuting a suit in a
foreign court, and it was observed that it was doubtful
whether such a power existed. So far as this Court 1s
concerned, only three cases have been cited. One of
them is Muhammad Inamullah Khan v. Narain Das (8.
It was assumed there that “it was intended to give the
court powers outside the orders and rules in exceptional
cases’”’, and the case was decided on the merits and it was
held that on the facts the order could not be justified.
The other case is that of Harnand Lal v. Chaturbhuj (4).
An interpretation of a far-reaching character was placed
on section 151 in that case. The principle underlying
the decision of Manwmoop, J., in Beni Prasad v. Gomta
Kuar (5) is in favour of the view that the court below
had the power to grant the injunction. It would thus
appear that there is no case in this Court which runs
counter to the decisions of the High Court at Lahore
which support the contention put forward by the res-
pondent. Apart from the Madras cases mentioned
above, no authority has been cited in support of the pro-
position that the court belew was powerless to pass such
orders as it considered necessary for the preservation of
the property in respect of which the respondent had
filed a plaint and had applied for leave to sue as a pauper,

“and which in the opinion of the court below were neces-

sary in the interests of justice. We agree with the view

(1) A.LLR. 1927 Mad. 687.. LR, 1928 Mad. 491,
(%) (1915). 1.LL.R. 87 All. 423, 026y TI.R. 48 Al 356.

{2 A,
0 (i
(5) Weekly Notes 1890, p. 167.
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that has been taken in Lahore. In our opinion, there-
fore, the court below had jurisdiction to make the order
complained of. |

On the merits it has been suggested that the order res-
training the appellant from receiving the money which
the Bettiah court of wards pays periodically would
operate harshly against him. No materials have. how-
ever, been placed before us to show that the decision of
the court below is wrong. As stated above, the appel-
lant did not even file a written reply to the application
of the respondent, who had not only filed a written ap-
plication stating facts which, according to him, entitled
him to the injunction claimed, but had also filed an affi-
‘davit in support of that application. The position thus
is that the allegations made by the respondent in his
application and affidavit have not been controverted.
Consequently it is not possible for us to say that the
court below was wrong. We cannot therefore interferc
We have no doubt, however, that if the appellant applies
to the court below for a modification of the order with
regard to the payments by the Bettiah court of wards,
the court below will give to the applicatiog such consi-
deraion as it deserves.

For the foregoing reasons we dismiss this appeal with
costs.

Before Justice Sir Edward Bennet and Mr. Justice Verma

ALLAHABAD BANK, LIMITED (DereNpant) v, GULLI
LAL anp orHErs (PLAINTIFFS)*
]uozq(lzcz‘zon~Place of suing—Bank—Fixed deposit-—Where re-

payable—No general rule of law that debtor must seek the

creditor is applicable—Civil: Procedure Code, section 20(c).

In the case of money kept in fixed deposit with a*Bank theve
is no general rule of law that the money is payable at any
place where the depositor may happen to reside and make a
demand, The place of repayment depends upon the terms of
the contract which is generally contained in the fixed deposit
receipt.

*Flrst Appeal No. 218 of 1938, from an order of Ganga Ptasad Vermd(

District ]‘udﬂe of Farrukhabad dated the 15th of Tuly, 1958
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