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which he has not accounted for, their Lordships are unable to con-
strue the judgment in the sense in which the plaintiff seeks to have
it construed. 'The more obvious interpretation of it seems to be the
more limited one,

Under these circumstances, their Liordships are of opinion that
the plaintiff has failed to prove his case ; and they will therefore
humbly advise Her Majesty that the judgment appealed against be
affirmed, and that the appeal be dismissed with costs.

Solicitors for the Appellant : Megsrs Watkins and Lattey.

Solicitors for the Respondents : Messrs W, and 4. Ranken Ford,

CIVIL JURISDICTION.

Before Mr. Justice Straight and Mr. Justice Oldfield.
WAZIR MUHAMMAD KHAN (Prarntier) . GAURI DAT AND ANOTHER
(DEFENDANTS). ¥

Act XIT of 1881 (N-W. P. Rent Act), s. 93 (g)=Suif for arrears of revenue-
Jurisdiction.

Held that a suit against 2 co-sharer and the transferrees of his share for arrears of
Government revenue which became due before such transfer, the pli;,intiﬁ claiming as
lambardar and as heir to the deceased lambardar during whose incumbency such
arrears became due, was cognizable in the Revenue Courts. The principle laid down
in Bhikhan Khan v. Ratan Kuar (1) followed.

. Tris was a reference under s. 205 of Act XII of 1881 by
the Collector of Sshéranpur. The Collector stated the case as
follows :— ‘

“Wazir Muhammad Khan and others, styling themselves heirs
of decegsed lambardar Tlahi Bakhsh, and Wazir Muhammad Khan
also styling himself lambardar, sued on the 13th September, 1881,
Amanat Khan a co-sharer, and two other defendants, auction-pur-
chasers of Amanat Khan’s rights in April, 1879, for arrears of-
~»avenue on account of kharif 1286 fasli paid by Ilahi Bakhsh when
lambardar. Subsequently, saving Wazir Muhammad Khan, the
other plaintiffs withdrew their claim, and the plaint stood in Wazir
Muhammad Khan's name alone. Wazir Muhammad Khan became

* Misc. No. 12 of 1882.
1) L L. R, 1 AlL 512,
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Jambardar in 1881, The year 1286 fasli may be considered as being
the agricultural year beginning in July, 1878, and ending in Jane,
1879. The defendant Amanat Khan did not appear at all. The
other two defendants defended the smit on the score that the same
was not cognizable under s. 93 (g), Act XII of 1831, and even if
cognizable, why should they be held liable for Amanat Khan'’s dues
because they had purchased his property. The Tahsildar Assistant
Collector decreed the claim against all three defendants,

¢ The two auction-purchagers, defendants, appeal ; the groundin
appeal being substantially the same as their defence hefore the lower
Court, save that perhaps it is pleaded now more distinctly than before
that the suit is one not cogpizable by a Revenue but a Civil
Court. [t is clear that at the time the arrears of revenue due from
Amanat Khan were paid by the then lambardar, the relation of Inm-
bardar and co-sharer did not exist between the present plaintiff and
Amanat Khan. Any claim therefore that plaintiff can have against
Amanat Khan, or the other defendants who have the purchased the
latter’s rights, for these dues would seem to be rather as heir to
llahi Bakhsh than in his present capacity as lambardar.

“I can find no precedents exactly to the puint ab issue. My
attention has, however, been drawn to the following decisions—
Mata Deen v. Chundee Deen 1) and Bhikhan Khan v. Ratan ]{mur
(2). These two decisions, though not exactly to the point at i 1=sue,
have some bearing thereon, but such as they are, they are apph-
rently antagonistic to each other. The question therefore as to
whether the present suit should not have been instituted in the Civil
rather than the Revenue Court is one of considerable difficulty, and
involves a point of law which®it appears to me is more propef for the
decision of a Civil than a Revenue Court. ™

Pandit Ajudhia Nath, for the plaintiff.

Pandit Bishambhar Nath, for the defendants,

The Court (STRAIGHT, J., and OLDFIELD, J.) made the following
order: —

StraterET, J.—We think that, adopting the principlelail down
in the Full Bench decision of this Court in Bhikhan Khan v, Rutan

(1) N-W, P, H.C. Rep,, 1870, p. 54  (2) L L. R.1 AlL 512.
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1882 Kuar (1), the suit with respect to which ‘our opinion is asked was
[ S—

Wz cognizable by the Revenue Court, ‘and was properly entertained by

Momammap  the second class Collector. Such being our view the Collector will
Kaan

o proceed to hear and dispose of the appeal preferred to him.
‘Gausr DAT.
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Before Mr. Justice Straight and My. Justice Brodhurat,
g
RASIK LAL (Praintirr) v. GAJRAJ SINGH (Derpypant).®

Mortgage by conditional sale—Pre-anqotion-—-Limitatz'on——-rt'h'yht to sue—d4ct XV of

1877 (Lamitation Aet), sch. ii, No. 12Q.
The limitation for a suit to enforcea right of pre-emption in respéct of & mort-
gage by conditional eale is that progided by No. 120, sch. ii of Aet XV of 1877,
that is to say, six years (Nath Prasgd v. Rom Poltan Bam (2) followed) ; and where
the mortgagee by conditional sale is not in possession under the mortgage, and
after foreclosure has to sue for possession, the right to sue to enforce a right o

pre-emption accrues when be obtains a decree for possession.

Tus plaintiff in this suit claimed to enforee aright of pre-emption
in respect of a four pies share in avillage called Kusmara, which had
been transferred to the defendant Gajraj Singh by the defendant Mauji
Lal by conditional sale. The facts of the case are sufficiently -

stated for the purposes of this report in the judgment of the High
Court.

Mr. Sirgj-ud-din and Pandit Ajudhia Nath, for the appellant.
Mr. Conlan and Munshi Henuman Prasad, for the respondent,

The judgment of the High Court (Staareut, J. and BRODEURST,
J.) was delivered by

StrareET, J.—~0n the 14th January, 1268, Manji Lal, defendant

No. 2 and uncle of the plaintiff-appellant, executed a conditional
sale-deed of a four-pie share of mauza Kusmara to Gajraj Singh,

- flefendant No. 1, On the 29th September, 1873, notice of foreclo-
sure was issued, and the year of grace expired on the 29th Septem-
ber, 1874. . On the 28th July, 1879, Gajraj Singh brought a snit
o AU O g s 7 0 P

I May, 1881, reversing a decree of Mirza
{%ié‘f Bakht, Bxtra Assistant Cormissioner of Madho’garh, dat%d the 21st March,
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