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jidginent-debfcor while in arrest in execution of siicli clecfee • (ii) tiiat 
the CDnsideratiou for tiie bond in suit was expressly mentioned 
therein to be the decree, and not the anionnt of revenue said to 
have been paid by the defendant for the plaintiff; (iii) that if 
the eonsideration for the bond was such amount, the bond would 
not be valid and enforceable at lawundai* the circam=;fcances unilor 
which it T.yas executed ; and îv) that the Rs. 3 arlmitted to hare 
been received by the plaintiff for the cost of the bond could not form 
iesal and valid consideration therefor.C?

Pandits Ajudhia Nath and Nand Lai, for the appellant.

Munshi Hanuman Prasad, Lai a Jokhu Lot, and Mr. Simeon, for 
the respondent.

The judgment o f the Court (Stuart, O.J., and TyRRELtj J.) 
was delivered by

T yrrell, J .—W e have given this case a long hearing and 
mnoh consideration. The result is that we find the pleas in ap­
peal to be valid. The bond obtained from the appellant -was -un- 
doabtedly given when he was in duress, and it cannot be held 
that the small sum paid by the creditor for the charges o f stamping 
and writing the document was in any legitimate sense o f the 
phrase corisideration for the bond. W e decree the appeal with 
costs.

Appeal allowed
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before Mr. Justice Straight and Mr, Justice fijrrelt.

GAURA ( P l a i n t i f f )  w. G-AYADIN (Defeotant).®
CeriiJiGate for coUection o f  dchu—Ê ffect o f certificate against dshtots— A d  

X X V I I  of 1^60,8. 4— Cause o f action.

A  Ju(3'gtaent-debtot sued for a declaration that the son o f  the deceased decree- 
holder, to whom a certificate had been graated under Act X X Y lI  q^l860 in res­
pect o f the debts due to Ms father’ s estate, was not competent to apply for exe­
cution of the decree, as, heing illegitimate, he was not the legal representative o i 
#hfe deftfeased desree-holder. Beld tshftfc -the snit was not maintainable# the certii* 
cat!6 under Act XXV’ ! !  o f 1860 being, under s. i of the Act, condlusiTe of the defen­
dant’ s representative character, and a full indemnity fca Jiil persons paying' their' 
debts to him.

* Second Apponl, No. j'OOo of ISVi, from a derii-po nf 'Rjibu t’nimrida Cbatsxi 
Banarji, Subordinate Jiiduo oi; Allababnii, dat«d T.lif. 2(iU.i May, ISSl. reversing » 
decrtc of raudit ludar Narai'n, Munisit of Allahabad  ̂dated Hlii March, 18S1,
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1882 T e e  p la in tiff in  this cla im ed a d e c la ra tion  that tlie  d e fe iid a n tj

Oaoua. s o u g h t to  execute a d ecree  a g a in st lio r , was n o t  c o m p e ­
ten t to ex ecu te  the sam e, n o t b e in g  the rep resen ta tiv e  o f  th e  

d ecree -b o ld er . The denree, w h ic li w as on e  fo r  r a o n e j, h ad  b een  

ob ta in ed  a ga in st the plaintift Uj  on e  B a n w a ri on  th e I4th Marclij
1879. The latter died in Februarr, 18S0, and nj)oii bis death 
the defendant applied, as his son and heir, to the District Conrt 
for a certificate iinder Act X X Y II of 1860 to collect the debts due 
to the estate of the deceased, and obtained it on the 14th August,
1880. On the authority of this certificate the defendant applied 
for esecntioa of the decree. The plaintiff opposed this application 
on the "round that the defendant was not the lecjitiniate Son of theo  o
deceased decree-holder; but the Court executing the decree dis  ̂
alloM’-ed her objection, and allowed the decree to be' executed. 
Thereupon the plaintiff instit^ited the present suit. She alleged 
that the defendant was illegitimate and therefore not competent 
to execute the decree. The Court of first instance gave the plain-* 
tiff a de'G'ree, On appeal by the defendant the lower appellate 
CJourt set aside this decree and dismissed the suit, on the ground 
that the plaintiff had no cause o f action, and the suit was therefore 
not maintainable. The Court observed j “  I  am of opinion that sh© 
(plaintiff) had no cause of action : she is admittedly liable for 
the amount of the decree obtained against her by Banwari; the 
•appella'iat ('defendant') has obtained a certificate from the Judge 
Tinde- Act X X V II  of I860 to reahze debts due to Banwari ; this' 
certificate is, under s. 4 of the Act, conclusive of his representa­
tive title against all dehtoi’s to the deceased, and it atTords full 
indemnity to all debtors of the deceased paying their debts to him: 
the re.^pc7ndent (plaintiff) being a- debtor of the deceased, the certi­
ficate obtained by the appellant (defendant) under Act X X V I !  o f  
1800 is conclusive of his repre‘?eotativ6 title as against her, and as 
the payment of the debt to him will under s. 4 afford full indemnitj’ 
40 the respondent (plaintiff), she has no reason to come to court to 
contest his title: her suit would perhaps have been maintainablffj 
i f  it had been alleged that by reason of the appellant’ s illegitimacy 
she was not liable to pay the amount of the decree to asiy one and 
was absolved from all liability for it, but no such allegation has 
been made b j  h e r : this suit is therefore not maintainable. ”
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In second appeal by the plaintiff it was contended tlia,t tlie 
fact that the defendant held a certificate under Act X X V II  of 
1660 did not preclude her from atfcacking his title to represent 
the decree-bolder, more particularly as she had not been a party 
to the proceedings in which such certificate had been granted.

Munshi Sukh Mam and Babii / ogindro Nath Clmudhri^ for 
the appellant.

The Junior Government Pleader (Babn Dwarka Math Banarji) 
and Babn Ram Das Chakarhati, for the respondent.

The judgment of the Court (Straight, J., and T’S ree ll, J.,| 
was delivered by

Straight, J.— It is sufficient for us to say that the plaintiff- 
appellant had no cause of action. S 4 of A ct X X V I I  o f 1860 makes 
the certificate of the Judge to the defendant conclusive of liis re­
presentative character, and was and is a full indemnity to all 
persons paying their debts to him. The appeal is dismissed with 
costs.

Appeal dismissed.

1882

GAU-B4
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Before M r. Justice Brodhurst and Mr. Justice Tyrrell.

GHULAM JILANI ( D e f e n d a n t )  v .  IMDAI) HUSAIN f  P l a in t i f f ) . *

Vendor and purchaser— Covenant for good title to convey—Pre-empiion-^Cons^ 
tnwtlon of covenant.

An instrument of sale contained the following condition:—“  Should^ny per­
son claim as a co-sharer or proprietor of the property, and assert his claim against 
the purchaser or raise any dispute of any kind, or if from any unforeseen cause 
the purcliaser be deprived o f the possession of the property or any portion thereof, 
or Ws possession thereof is disturbed in any way, then I (vendor), my heirs and 
assigns, shall be liable for the parchase-m.oney, the profits o f  th.e property, and 
the costs o f litigation.”  The purchaser haying lost the property, by reason of a 
p*e^m^a^ri'g*’aT?ight o f pre-emption haring sued Mm to enforce/sucb. right and 
obtained a decree, sued the vendor to recover the costs incurred by bim in defend­
ing such suit, basing his claim upon the condition set forth abore. Beld that the 
suit was not maiutainable, as such condition referred to flaws or defects in the 
vendor’s title, and was not apiilicable to a loss accruing to the purchaser from hia 
disqualification to buy.

* Rcconrl Appeal, ISTo. 1041 of 1881,'from a decree of J* Alone, Eaq,, Subordi- 
nn.te Judge of Agra, dated the 14th May, 1881, reversing a decree of Pandit i£asht 
Naraiii, ilim sif of Agra, dated the 14th February, 1881.

4 9

1882 
March 25.


