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Before Sir Robert Stuart, Ki., Chief Justice, and My Justice Tyrrell.
BANDA AL{ (Prawmer) = BAN3IPA Y 8IKGH (Drreyoast).*
Contraet— Bond-Coercivn — Consideration ~ Act IX of 1872 ( Lontract Aet),
as, 2 {d}, 15, 19, 25,

A person, while under arrest in execution of a dsores whick had been made againg®
Bim by a Court having o jurisdiction 5o waks ik, gave the holder of such decreo a
Bond for the ameomat of such deceee play o sl sum paid for hit for the stamping
and preparation of ench bond, in order that he 1ight be released from such arrest.
Held that sneh bond was given under duress, ond that it was executed withont von-
gideration, the small sam paid by the holder of such decres for preparing and stamp-
ing the houd not being in any legitimate sense of ths phrase “consideration’’ for such
‘bond, and therefore such bond was void.

‘Ox the 5th January, 1879, the defendant in this suit, the
lambardar of a tertain mahal, obtained in that eapacity in a Court
of Revenue an ex-parte deeres against the plaintiff, o co-sharer of
such mabdl, for arrears of revgnue, costs, and inferest. On the
16th November, 1830, the plaintiff was arrested in execntion of this
decree. On the following day, the 17th, in order te effect his
relense from custody, he gave the defendant a bend for the amount
of the decree. On the 3rd December, 1880, he instituted the
present snit against the defendant in the Court of the Munsif of
Allahabad to have the decree and the bond cancelled, e cluimed
on the ground that the decres was made without jurisdiction, and
that the bond was invalid, as the consideration for it was tho
amonnt of a decrse made without jurisdiction, and as it was given
under duress.  The defendant set up as & defence to the soit that
the decree in question was made with jurisdiction and could mof
be seb aside, and that the plaintiff Lad exccuted the bond while
under law(ul arrest, of bis own free will, to effect his release. The
Munsif framed the following issnes afor tefal: (i) * Was the
Revenue Court incompetent to pass the decree in dispute, and
i g0, is D liuble to be set aside by this Court” (i) « Is the
bond illegal#”  With reference to these issues the Munsif held
that the decree was made without juvisdiction; that, the amount
of the decres heing the consideration for the boud, the consideration
of the Lond was therefore illegal, and the Lond invalid; and that

* Secomd Appeal, No. 818 of 1881, from & decree of R D. Alexander, Esq., Judge

of Allahabnd, dated Hhe 19th May, 1381, reversing a decres ot Bubu Premoda
Chauran Banarjl, Munsit of Allahabad, duated the 11th January, 1881.
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the bond had been executed uuder duress, as il had been executed
to obtain the plaintiff’s release from arvest in execution of an
illegal decree, and it was therefore alse invalid on that ground.

On appeal by the defendant the District Judge decided that
the decree in question hai been mude without jurisdiction and was
therefore iilegul, and that all the subsequent procecdings in exe-
cution taken under it- were illegal, and that the plaintifi’s arrest
was therefore illegal.  He then proceeded to decide the question
whether the plaintift, being under illegal arrest when he executed
the bhond, executed it under coercion as defined in s. 15 of Act IX
of 1872, and decided thisquestion in the negative. He observed
on this question ns follows

¥ By 5. 10 of Act 1Xof 1872all agreements are recited to be con-
tracls if they ave made by the free cogsent of the parties competent io
contract. By s. 14of the same Act consent, whichisdefined ins, 13,
is said to befree unless caused by coercion as defined in 8, 15,and 5, 15
defines coercionto be the committing orthreatening 4ocommitany act
forbidden by the Indian Penal Code to the prejudiee of any person
whatever, with the intention of causing any person to enter into an
agreement. Has therefore the defendant committed, or threatened to
commit, any act forbidden by the Penal Corde, and did he do so to the
prejudice of the plaintiff, and with the intention of eausing himto
exccute thishond ?  As to the first point, as the defendant procured
the arrest of the plaintiff, which arrest was illegal, he appears to me
to have committed the act of wrongful confinement made penal by
8. 342 of the Indian Penal Code, or perhaps, to be more strict,
abetted such wrongful confinement, an act made penal under s. 109
read with s. 342 of the [ndian Penal Cole, and it iz clear that ha
did this to the prejudice of the plaintiff. But did he do it with
the intention of causing him to execate that bond ? ®There is a
great distinction bebween gotting.a person fo execute a bond while
under duress, and putting him to duress in order to get him to
execate 2 bond ; and what is clear.in thris case is, that the defen-
dant had the pluiutiﬂ?‘ arrested in order to get his decroe saiistied,

and when he was under avrest the bond wasexzentsd in order that - -

he might be released; that is to say, the defenlint did not have
the plaintiff arrested in order that he might get thiyv bond out of
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bim, but to get the money due under the decree out of 'himn
When the plaintiff was under arrest he exeeuted this bond to
obtain his release, so that he cannot be said to have consented
under coercion as defined in 8. 15, Act 1X of 1872, though he may
have consented while wmder coeveion as it is orvdinarily spoken of.
The only question, thevefore, that remmins for determrination is

whether there was consider a.mou« given for the bond, looking back
before the decree illegally given.’

The District Judge remanded the case to the Munsif for the
determination of this issue. The Munsif decide i that the defendant
hal paid land-revenue for theplaintiff, and if the boud was for that
money, it was not without consideration, On the case being re-
turned to the District Judge it was contended on behalf of the
plaintiff that the decres, and not the money paid by the defendant.
for the plaintiff for land-revensie, was the consideration for the
bond, and that the decree being illegal, the consideration was illegal

too. The District Judge observed as follows as regards this con~
tention :—

“ Assuming this to be the case, the bond recites that over and
above the Rs. 81 due on the decree, the plaintiff took a further
loan of Rs. 3 to puy stamyp paper and registration charges for the
bond, and it is admitted that he did do this. Here therefore there
is o separate consideration clearly to the sum due under the decree,
und thongh it isa swmall sum, it is none the less consideration
which%would prevent the cancellation of the bond on the ground of
wans of consideration. Consequently assuming the plaintiff’s con-
tention to be right, he is still not entitled to maintain a suit to
cancel this bond. Buat I do not agrse with the contention. The
decree, apart from costs, represented the sum paid by the defen~
dant for thi plaintiff for government revenue, so the defendant did
give the plaintiff good consideration, which the bond in reality
recites, though the dwcres is spoken of. I therefore, on the
grounds given here and ia the order of remand, revorse the deci-

sion of the lower Court .”

The plaintiff appealed to the High Court, contending (i) that
an ee-parte decree, passed admittedly without jurisdiction, could
not be held to be. good consideration for a bond esecuted by the
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Judgment-debtor while in arrest in execution of such decree: (it} that
the consideration for the bond in suit was expressly mentioned
therein to be the decree, and not the amount of revenue sail to
have been paid by the defendant for the plaintiff ; (iil) that even if
the consideration for the bond was such amount, the hind woull
pot be valid and enforesable at law under the cirenmstances under
which it was executed ; and (iv) that the Bs. 3 admitted to have
been received by the plaintiff for the cost of the bend could not form
legal and valid consideration therefor.

Pandits djudhia Nath and Nand Lal, for the appellant.

Munshi Hanwman Prasad, Lala Jokhu Lal, and Mr. Simeon, for
the respondent.

The judgment of the Court (Sruarr, C.J., and TyrruLt, J))
was delivered by

TyrRELL, J.—We have given this case a long hearing and
much consideration. The result is that we find the pleas in ap-
peal to be valid. The bond obtained from the apptllant was <un-
doabtedly given when he wasin duress, and it cannot be held
that the small sum paid by the creditor for the charges of stamping
and writing the document was in any legitimate sense of the
phrase ¢ eonsideration ” for the bond. We decree the appeal with
costs.

Appeal allowed

Before Mr. Justice Straight and Mr, Justice Tyrrell,
GAURA (Praintisr) v. GAYADIN (DErgwpant), o

Certificate for collection of dehis— Ejffect of certificate against deblors—Aet
XXVIT of 1360, 8. 4—Cause of action.

A judgment-devtor sued for a declaration that the son of the decessed decree-
holder, to whom a certificate had been granied under Act XX VII #1860 in res-
pect of the debts due to his father’s estate, was not competent to apply for exe-
cution of the decree, ns, being illegitimate, he was not the legal representative of
thie debeased debree-holder. Held that the snit was not maintainable, the certifi-
cate under Act XX VIT of 1860 being, under s. 4 of the Act, conclusive of the defen-
dant’s representative character, and a full indemnity bto all persons paying theiz
debts to him.

® Second Appeal, No. 7003 of 1881, from a dedree of ‘Babu Pramoda Charaxt
Banarji, Subordinate Judge of Allahabad, dated the 26th May, 1331, reversing a

decree of Pandiv Iudar Navain, Munsif of Allahabad, dated 14td Marceh, 1861,
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