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met as to the matter of sale of the bill, or, in tlio words of tlie Con- 1SS2 

tract Acfcj there was no coaseafcj as they did not agree about the 
contract in the same sense, the plaintiffs cannot under the cir
cumstances of this case recover the amount of tlie bill from appel
lant, because it is clear that Jhamman was gnilty o f  gross negligence 
in taking the bill and keeping ifc so long without ascertaiuiag its 
character and applying for redress, by which cire.umsfcanees have, 
changed and the position of the parties lias been altered, and they 
cannot be put back into their original position. The bill on the 
face o f it shows that appellant only acted as an agent, and if Jhara- 
raan could not read English, he should have had the bill explained 5 
instead o f this, on his own showing, he kept it by him for a week, 
taking no action in the matter, while in the meantime the firm 
failed, and appellant had expended the money, not on himself per
sonally, but in the business of the firp for which he was agent.

W e decree the appeal and modify the decree o f the lower Court, 
by dismissing the suit against appellant Nightingale. Appellant 
will have his costs in both Courts.

Appeal allowed.

Before Mr. Justice Straight and Mr. Justice Tyrrell, 1882
March 20.

SA I/A M A T A L l (Jdcoment-debtor) v . M INAH AN and othebs 
(D e o r e e -h o ld e k s ) .

Insolvent judgment'debtor—Aei X . of 1%17 (Civil Procedure Code), 1.351.

A' judgment-debtor applied to bo declared an insolvent. Certain ef the 
claims against him were claims under decrees. The Court o f  first: instance refused 
the application, notwithstanding the statements in the application were substanti
ally true, and the applicant had not committed any act o f  had faith mentioned 
in s. 351 o f  the Civil Procedure Code, on the ground that the applicant 
had contracted the debts for which such decrees had been made dishonestly, 
and that section gaTe the Court ia such a case a discretionary powejp to refuse 
tlie application.

Meld that the Court o f first instance had taken an erroneous Tiew o f  s,
351, and had aosnmcd a wider discretion than the !a%v conferred on it. I f  a per
son making an up piicatiou to be dt’cliircd an insolvent has not brought himself 
within clauses (o), ( 6 ) , or Oi) of tiiat sectionj, then tlu) Court has no discretion 
on oilier grounds to refuse l.he npiilication. Tho bad faith, the reckless C’ontrac- 
ting of debts, the unfair preference of creditors, the transfer, removal or conceal
ment of property, the making false statements in the application are ail dealt with

First Appeal, No. 3 o f 1882, from an order of B, D. Alexander, Esq., Judge 
o f the Court of Small Causes at Allahabad, exercising the powers of a Sabordinato 
-Judge, dated the 2iind December, 1831.



1882 s. 351, and ate intended to cniiflnc the category of acls of misconduct that
will debar the applicant from obtaining the relief and protectioii'he asks.

SALAMiT Ali appeal from an order o f R. D. Alexander, Esq.,.
MiKiHAN. Judge of the Court of Small Causes at Allababad, exercisina: the

powers of a Subordinate Judge, refusing an application by the 
appellant to be declared an insolvent under Chapter X X . of the- 
Civil Procedure Code. E’our o f the six claiins against the appellant 
mentioned in this application were claims under decrees. These- 
claims all arose in the following manuer. In each case the 
appellant, who acted as a broker, -principally in horses, hear
ing that a person had property for sale, had gone to such person’
and told him that he knew of a purchaser, who was willing to-
give so much, and that if the owner would give him the property 
and allow him so much commission, he would return with the- 
halanee. The property had accordingly been given to-him, and' 
after a few days he had returnenl  ̂bringing a stun far less than the 
price he had stated, and said that the purchaser would not give- 
more. The owner had refused to receive this amount, and had- 
sued him for the value of the property, and obtained a decree 
against him. Having regard to the manner in which these fouro  o  o
claims arose, the Small Cause Court Judge refused to grant the 
application, holding that the Words “  may declare ”  in s, S5l o f  
the Civil Procedure Code gave him a discretionary power to refuse 
the application in a case where debts had been contracted as they 
had been in this case, notwithstanding the statements in the ap-- 
plication were substantially true, and the applicant had not com- 
mitted any act of bad faith mentioned in that section.

On behalf of the appellant it was contended that the conditions 
of s. 351» having hccn satisfied, the S'rp.all Cause Court Jadge had 
no option but to declar(i him an insolvent.

Mr. for the appellant.
One of the respondents (creditors) appeared in person :■ the 

others did not appear.

The judgment of the Court (S tbaight, J ,j and Tyrrell, J .J  
was delivered by

Steaight, J.— We are of opinion that this appeal should prevail 
amd that the appellant is entitled to be declared an insolvent aa-
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prayed by Mm in his petition of the 26th October, 1881. The Judf^e 
bas taken an, erroneous view of s. 351 o f the Procedure Code Z 
find has assumed a wider discretion than the law confers on him. »•
I f  a person making an application to be declared an insolmifc ‘
'has not brought himself within clauses fa), (b) ,  ( e )  or (d)  of s. 351, 
then the Court has no discretion on other grounds to refuse his peti
tion. The bad faith, the reckless contracting of debts, the unfair 
preference of creditors, the transfer, removal or concealment of pro
perty, the making fills© statements in the application are all dealt 
■witb by s. 351, and are intended to confine the category of acts of 
misconduct that will debar the applicant from obtaining the relief 
and protection he asks. As far as we can see there is no real 
evidence to support the hasty conclnsiona as to the conduct o f tho 
present appellant at which the Judge has arrived, and before com
ing to them he should have been careful to record the formal evi
dence of the creditors, who he alleges were dishonestly dealt with 
'by the applicant. As we have, however, already pointed out, this 
is altogether beside the question, the creditors whether righljy or 
•wrongly had converted the obligations o f  the appellant to them into 
a judgment-debt, and under the terras of s. 351 it was no part 
■of the Judge’s dnty to go behind the decrees to see in what way 
the debts had been incurred. The appeal is therefore decreed 
•without costs, and we declare the appellant an insolvent, and order 
his discharge.

Appeal alioiocd.

F U L L  .BEN CH .
March 21,
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Before Sir Rnherl Sfuart, K t, Chief Justice, Mr. Justice Straight, Mr. 
Justice Oldfield, Mr. Juftice Srodhurst, and Mr. Jvsiice TjjrrelL

BIR.I MOHAN SINGH o th e r s  (P x-aintipb-s) v . T he COLLECTOR o f  
ALLAH ABAD AS P re s ib e n t  op t h e  M UNICIPAL COMMITTEE o f  
ALLAHABAD (DEFmoAm).*

'^uit against Municipal Comrniltee~Claim far adeclaraiinn o f right—Lim\ta.fion— AH 
X V o flB '!^  (N .-W , P. ani Oudk Munidpalities Act)^ js .-13 — X f^o/ lS 7T  
^Limitation Act)^ sch. ii. No. 120.

A  MuLnicipal Commiittee refused the lessee of certain land permission fco establish 
a jH.irfcot thciroon, siicli lessen liaviag applied for such pprmission on Taehalf of

Apr-eal uader s. of t!ic Lctfers L’aienL No. '.5 of 1381.


