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1882 US by counsel for the respondouts. It  is q̂ uita in point and the

------- ------- - principle therein adopted is that which has been applied to the case
before us. The appeal is dismissed with costs.

Megho Eai. Appeal dismissed.

, THE INDIAN L A W  REPORTS. [V O L . IV ,

Igg2 Before Mr- Justice Oldfield and Mr. Justice Brodhursi,

March jTT*^ L IG H T IN G -A L B  ( D e f e n d a n t ) d. F A IZ -T J L L A  a n d  a n o t h e r  ( P l a i n t i f f s ) . *

Bill o f  exchange—Mislake— Void agreement—"Acl IX ,  o/1872 (Contract Act), ss. 13,
Laches.

On the 3rd March 1881 N  drew a bill in English at Cawnpore in fayour of 
F  oa a Calcutta •firm and gave it to F's agent, ■who did not understand English. 
F s  agent kept tlie bill till the 10th March 1881 without asoertaining its nature. 
On that date the Calcutta irm on wbich the bill was drawn became Insolvent. 
■F subseo[uently sued N  for the moaey he bad paid for the bill on the ground that 
Ms agent had asked N  for a bill drawn on himself and not one drawn on the 
Calcutta firm. N  asserted in defence to the suit that F's agent had not asked for 
•a bill d raw  on himself but merely for a bill on Oalcnttai

Reid that, assuming that the sale of the bill 'was void by reason o f  both, 
partis being under’ a mistake as to the bill, yet F  could not recover the amount 
of the bill from N, because his agent had been guilty of gross negligence in taking 
the bill and keeping it so long without ascertaining its nature and applying for 
redress.

The plaintiffs in this suit stated in their plaint in effect that on 
the 3rd March, 1881, at Oawnpore, the defendant Nightingale drew 
a hnndi for Rs. 2,500 on the firm of Riishton Brothers, carrying on 
business at Calcutta, as agent of that firm, and sold it to Jhamman, 
their agent, concealing the fact that it was drawn not on^imseif, bist 
on that firm; that thohuiidi was written in JEnglish, and their agent 
Jhamman, who was not acquainted with that language, took it believ
ing that.it was drawn by the defendant Nightingale on himself; that 
■on the lOth March, 1881, it became known at Cawnpore that the firm 
■of Rnshtom Brothers had failed and consequently the hundi was not 
presented for acceptance ; that by reason of the failure o f the firm 
of Rushton Brothers the right o f action had accrued before the 
hundi became payable ; and that the cause o f action arose on the 
lOth Mjircli, 1881. The plaintiffs accordingly claimed to recover 
Jis. 2,500 from the defendant Nightingale personally, and as a

t  of \y, L îirry, J udge o£
Cawnpore, dated ilie lOch August, 1881.
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partner in the firm o f Rusbton Brotliers, and from tbe firm of l3S:i 
Rushton Brothers. The defendant Nightingale, who alone defea- 
ded the suit, set up as a defence to it that he was not a 
partner in the firm of Rushton Brothers; that ha had drawn 
the hiindi as the agent o f that fir in; that the huiidi was translated 
to the agent of the plaintiffs at the time it was sold to hiuij and 
such agent knew the nature of the hundi j and that the monev 
received from such agent on accoaat of the hundi had been applied 
to the purposes of the firm of Rushton Brothers. The following 
issue was framed for trial amongst others :— Did Mr. Nightingale 
sell the hundi in suit as his own hundi to the agent of the plaintiffsj 
when in point of fact it was a hundi of Rush to u Brothers, without 
informing such agent of that fact; if so, is Mr. Nightingale person
ally liable for the value of the hundi?”  This >vas the only issue 
which was tried as regards the liability of the defendant Nightingale, 
as it was admitted that he was not a partner in the firm o f Rushton- 
Brothers, but the agent of that firm only. The Court o f first 
instance found on the evidence adduced by the parties that the^agenfc 
o f the plaintiffs had asked the defendant Nightingale for a handi oa- 
himself; that the defendant gave him the hundi in question without 
explaining to him its nature; and that the agent o f the plaintiffs 
received it without knowing its nature and believing that it was 
drawn by the defendant on himself. Having regard to these- 
findings, the Court of first instance held on tlie issue set out aboveO /
that the defendant Nightingale was personally liable for the value 
of the hundi in question, and accordingly gave the plaintiffs a 
decree against the defendant Nightingale personally, as well as 
against the firm o f Rushton Brothers.

'The defendant Nightingale appealed to the High Couft. On his‘ 
behalf it was contended on the evidence that the agent o f the plain
tiffs was well aware of the nature o f the hundi in que^ion when it 
was sold to him j and that, assuming that the agent o f the plaintiff;? 
did not know its nature, ho was guilty of gross nogligonce in taking 
it, and in keeping it without ascertaining its nature, until it was too- 
lat« to obtain any redress, and consequently the plaintiffs could bo# 
lecover.

Messrs. Comkn aad Howard) for the appellantr
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’ ' respondents. ,
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V. The judgment of the Court (O lb fie lb , J ., and Brodhurst, J .,)

was delivered by

Oldfield, J.— The defendant, appellant before us, drew a bill as 
agent of Messrs. Rushton and Co., Oawnpore, on their firm in Oal- 

-'cutta, for Rs. 2,500, in favour of the plaintiffs. The agent of plain
tiffs, Jharaman, negotiated the transaction in person with appellant, 
and the case set up by plaintiffs is that Jhatnman asked for a bill 
o f appellant’s to be drawn by him as principal, and was given tlie 
bill in question which he took in ignorance of its trae character; 
and tlie firm of Rushton and Co. having failed, plaintiffs sue to> 
lecover the money from appellant as well as from the members of 
E>iishton’ s firm, on apparently two grounds, (i) that he is liable 
for the amount as one o f the* partners, (ii) that he is personally 
liable for giving a bill which was not a bill o f the character 
plaintiffs’ agent demanded.

TKe Judge has held that appellanfc is not a partner in the firm  ̂
and has exculpated him of any intention to defraud plaintiffs’ agent 
or plaintiffs by passing off on him a bill drawn by the firm as one 
of his own, bat he holds he granted the bill “ in a careless and 
inadvertent mannerj”  that the contract was void ah initio by the fact 
that the kind of bill asked for was not given; and on these grounds 
he holds appellant personally liable. The decision cannot be main
tained^ "We are not satisfied from a perusal of the evidence that 
there was any misapprehension between appellant and tha 
plaintiffs’ agent as to the kind of bill wanted. Jhamman does not 
say he told appellant that he wanted his bill only, but merely that 
he wanted a bill on Calcutta, and appellant and his gomashta 
distinctly state that the character o f the bill drawn was explained 
to Jhamman, and we consider this evidence reliable, and that. 
Jhamman was not particular as to whether the bill was drawn by 
Rashton firm or by appellant, and that the character o f the bill 
was explained to him at the time.

But if we assume that the appellant and Jhamman wer© under 
a mutual misapprehension as to the particular kind o f bill wanted 
by Jhamman, and that therefore, their minds cannot be said to haYê
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met as to the matter of sale of the bill, or, in tlio words of tlie Con- 1SS2 

tract Acfcj there was no coaseafcj as they did not agree about the 
contract in the same sense, the plaintiffs cannot under the cir
cumstances of this case recover the amount of tlie bill from appel
lant, because it is clear that Jhamman was gnilty o f  gross negligence 
in taking the bill and keeping ifc so long without ascertaiuiag its 
character and applying for redress, by which cire.umsfcanees have, 
changed and the position of the parties lias been altered, and they 
cannot be put back into their original position. The bill on the 
face o f it shows that appellant only acted as an agent, and if Jhara- 
raan could not read English, he should have had the bill explained 5 
instead o f this, on his own showing, he kept it by him for a week, 
taking no action in the matter, while in the meantime the firm 
failed, and appellant had expended the money, not on himself per
sonally, but in the business of the firp for which he was agent.

W e decree the appeal and modify the decree o f the lower Court, 
by dismissing the suit against appellant Nightingale. Appellant 
will have his costs in both Courts.

Appeal allowed.

Before Mr. Justice Straight and Mr. Justice Tyrrell, 1882
March 20.

SA I/A M A T A L l (Jdcoment-debtor) v . M INAH AN and othebs 
(D e o r e e -h o ld e k s ) .

Insolvent judgment'debtor—Aei X . of 1%17 (Civil Procedure Code), 1.351.

A' judgment-debtor applied to bo declared an insolvent. Certain ef the 
claims against him were claims under decrees. The Court o f  first: instance refused 
the application, notwithstanding the statements in the application were substanti
ally true, and the applicant had not committed any act o f  had faith mentioned 
in s. 351 o f  the Civil Procedure Code, on the ground that the applicant 
had contracted the debts for which such decrees had been made dishonestly, 
and that section gaTe the Court ia such a case a discretionary powejp to refuse 
tlie application.

Meld that the Court o f first instance had taken an erroneous Tiew o f  s,
351, and had aosnmcd a wider discretion than the !a%v conferred on it. I f  a per
son making an up piicatiou to be dt’cliircd an insolvent has not brought himself 
within clauses (o), ( 6 ) , or Oi) of tiiat sectionj, then tlu) Court has no discretion 
on oilier grounds to refuse l.he npiilication. Tho bad faith, the reckless C’ontrac- 
ting of debts, the unfair preference of creditors, the transfer, removal or conceal
ment of property, the making false statements in the application are ail dealt with

First Appeal, No. 3 o f 1882, from an order of B, D. Alexander, Esq., Judge 
o f the Court of Small Causes at Allahabad, exercising the powers of a Sabordinato 
-Judge, dated the 2iind December, 1831.


