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The judgment of the Court (StRaremt, J., and TYRRELIL, J.))
was delivered by

Srratcar, J.—It appears to us that a decision of a Division
Bengh of this Court in Banda Hasan v. Abadi Begam (1) is
direetly applicable to the present case, and as weno reasou to
dissent from the view therein expressed, we are}of opinion that this
Appeal must be dismissed with costs.

Appeal dismissed.

FULL BENCH.

Before Sir Robert Stuart, Kt., Chicf Justice, Mr. Justice Siraight, Mr. Justice
Oldfield, Mr, Justice Brodhurst, and Mr, Justice Tyrrell,

JOG AL KISHOR anp anorEER (DEFERDANTS) #, TALE SINGH AND oTHERS
{PaaInNTIFES) *

BINDESHRI CHAUBEY axp avorser (Pramntiers) o. NANDU (Dererpant).t

Suit to have a lease sel aside and buildings erected by lessees demolished— Suit for pos-
sesgion of land and demolition of buildings erected thereon——Court-fees— Fuluution
of suit for the purposes of the Court- Fees’ Act, 1870—Jurisdiction— Declaratory
decree—QConsequential reliegf—Act VII of 1870 (Couré-Fees' Act),s. 7, art, iv,
el iv.—det V1 of 1871 (Bengal Civil Courts’ det), ss. 20, 22,

Certain co-sharers of a village sued to have a lease of certain land, the joint
undivided property of the co-sharers, which the other co-sharvers had granted, set
aside, and o have the buildings erccted on such land by the lessees demolished, on
the ground that such lease had heen granted without their consent, without which
it could not lawiully be granted. They valued the relief sought at Rs.100.. The

- value ofethe buildings of which they sought demolition was Rs, 3,000, =

B sued N cluiming, inter alia, possession of certain land, and to have certain
buildings erected thereon by the defendant demolished.

Held, with reference to the above mentioned suits, that in estimating their
value for the purposes of the Court-Fees’ Act, 1870, ar of the Bengal Civil Courts

Aet, 1871, the value of the buildings which might bhave to be demolighed should not
be taken into.account.

Held iy S8tRalerT, BRopuorst, and TYRRELL, JJ., with reference to the first
suif, that it was one for a declaratory decree in which consequential relief Was

~ * Second Appeal, No 770 of 1880, from a decree of Mirza Abid Ali Beg,
“ubordinate Judge of Muainpuri, dated the 26th June, 1882, affi:min: a deoree of

Manlvi Muhemmad Sayyid Khan, Munsif of Mainpuri, Jaiod Gie l4ir Auvgust,
1874. ‘ '

t Second Appeal, No, 197 of 1881, from a decree of Hakim Rahat Ali, Subordi-
nate Judge of Gorakhpur, dated the 21st July, 1880, reversing a decree of Maulvi
Abdul Razak, Mausif of Deoria, dated the 19th March, 1880,

() L L. R, 4 AlL 180.
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prayed, and fell under s. 7, arb. iv, cl. iv, Court-Fees' Act, 1870, ond, euch relivf 1892
Leing valued at Rs, 100, had been properly instituted in the Munsif's Court, e 8,
. - Jiian
TrESE were two second appeals which came for bearing before  Rruon

Stuart, C. J.,and Tyrrell, J. The plaintiffs in the suit out of which 5., Sy,
second appeal No. 770 of 1880 arose were co-sharers of u curtain
village. The defendants Nos. 3, 4, 5, 6, 7, and 8 were also eo-
sharers of the same village. The latter granted the defendants-
Nos. 1 and 2 a lease of certain land, which was the joint undivided
property of the co-sharers of thevillage, for the purpose of huilding
an indigo factory, such lease being dated the Hth N ovember, 1873,
The plaintiffs claimed to bave such lease cancelled, and the buildings
which had been erected on such land demolished, on the ground
that such lease had been granted without their consent, and the
defendants Nos. 3-8 were not competent to grant the same without
their consent. They valued the relief claimed at Rs. 100, and paid
court-fees on their plaint accordingly. The suit wus instituted in
the Court of the Munsif of Mainpuri. The defendants Nos. 1 and 2
set up as a defence to the suit, inter olia, that the relief seught
had been improperly valued at Rs, 100, as the buildings songht to
be demolished were worth about Rs. 10,000, and that the suit was
not cognizable by a Munsif, as the value of such buildings exceeded
the pecuniary jurisdiction of a Munsif. The Munsif framed the
following issne, among others, for trial: “Is the sunit cognizable
by this Court.” He held on thisissue that the suit was cognizuble
by him, as_ neither the land in question nor the lease exceeded
Rs. 100 in value; and in the event he gave the plaintiffs a decree,
which, on appeal by the defendants Nos. 1 and 2, the lower appel-
late Court affirmed. In secondappeal the defendants Nos. 1 and 2
urged in their memorandug of appeal that the Munsif wasnot
competent to entertain the suit, as the buildings songht to be
demolished exceeded Rs. 1,000 in value. The Court (@rmm, C.
J., and TysrEiy, J.), by an order dated the 12th May, 1881,
remanded the case to the lower appellate Court for the trial of the
issue: “ What was the market-value, on the 13th June, 1879 (the
date of the institution of the suit), of the buildings the demoli~
tion of which was sought by the plaintiffs.” The lewer appellate
Court found that the valwe of such buildings on that date was
Rs. 3,000- -
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The plaintiffs in the suit out of which second appeal No. 197 of
1881 arose claimed possession of two pieces of land ; to have a wall

- built on one piece by the defendant, and a house built on the

other piece by the defendant, demolished ; to establish their right
to the flow of the rain water from the roof of their house over land
belonging to the defendani; and to have a certain drain closed.
Jhey valued the suit at Rs. 49, being Rs. 38, the value of the
land in question, Rs. 10 the cost of demolishing the buildings in
question, and Re. 1 for the closing of the drain. The suit was
instituted in the Court of the Munsif of Deoria, zila Gorakhpur.
The defendant set up as a defence to the suit, inter alia, that the relief
claimed in respect of the buildings ereqted by him should be valued
at their market-value and not at the amount which it wounld cost
to demolish them; and that, as the house of which demolition was
songht was worth Rs. 8,000, *%the suit was not cognizable by the
Munsif. The Munsif held that such relief should have been valued
at the market-value of such buildings, and, finding that their value
was Rs. 225, called on the plaintiffs to pay court-fees accordingly.
He also held, with reference to his finding as o the value of such
buildings, that the suit was cognizable by him ; and in the event
gave the plaintiffs a decree. On appeal by the defendant the lower
appellate Court held that the suit was not cognizable by the Munsif,
as the value of the buildings sought to be demolished exceeded
Rs. 1,00'0. On second appeal the plaintiffs urged in their memnoran-
dum of appeal that the Munsif had jurisdiction to entertain the suit,

The same point of law was raised in both these appeals, viz.,
whether the buildings, of which demolition was sought, were to be
taken info acconnt in estimating the value of the suit for the pur-
pose of the Court-Fees” Act, This point the Court (Suarr, C. J.,
and TYRRERL, J.,) referred to the Full Bench, the order of refer-
ence being as follows: —

Sruarr, O. J,—The question that arises for decision in these
two cases, Second Appeal No. 770 of 1880, and Sceond Appeal
No. 197 of 1881, is the same, viz., whether the buildings sought to
be demolished are to be taken into account in estimating the value
in suit for the purpose of determining the court-fees payable on
the plaint, This question we refer to the Full Bench of this Court,
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No precedent directly bearing on its solntion was cited before ug,
but the case of Ostoche v. Hari Das (1) was cited as showing, for
the purpose of determining the court-fees, the nature and cxtent of
the relief sought in a plaint.

In one of the present cases, Second Appeal No, 770 of 1881,
the value of the land, which is the subject of the case, is stated at
Rs. 100, and the rent is only Rs. 16, but the buildings which were,
erected for the purpose of an indigo factory are very valualle,
and their demolition would involve a loss to the defendants of about
Rs. 10,000. In the other case, SBecond Appenl No. 197 of 1581,
the value of the buildings is not so great, but the same principle
of valuation for the purposes of the suit applies to it.

The Court-Fees” Act of 1870, s. 7, sub-section v., contemplates a
value for the purposes of 2 cowrt-fee being put on “houses and
gardens” when the "‘pas&sessicn“’,‘7 ofthese is songht, and in the
same section and sub-section of the Aet and by cl, (¢) a court-fee
is provided for where the subject-matter is “a house or garden
according to the market-value of the house or garden.” These pro-
visions no doubt relate to suits for possession of houses, & term
that would probably be considered to apply to any buildings inhab-
ited or used for.any purpose. In the present cases the suit is
not for the possession of houses or other buildings, but for their
demolition, in order that the land may be restored to the pluintiffs

 withont them.

Mr. Conlun and Munshi Hanuman Prasad, for the appellants,

Pandit Nand Lal, for the respondents, in Second Appeal
No. 770.

Mr. Conlan and Babu Jogindro Nath Chaudhri, for the appel-
lants,

Babu Barcda Prasad Ghose, for the respondentfin Second
Appeal No. 197,

The following judgment was delivered by Stoasw, €. 4., in the
two cases:

Sruarr, €. J.—The question submitted to us by this re-

ference relates only to the demolition of the buildings as claimed
(1) L L. R, 2 AIL 869,
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in the plaint, With the geveral question of the whole court-fee
payable on the suit we have no concern, excepting so far as the
relief sought covers, is affected by, or is irrespective of, such
demolition. The reference precisely and in terms asks the Full
Bench : “ Whether the buildings sought to be demolished are to be
taken into account in estimating the value in suit for the purpose
of determing the court-fees payable on the plaint ;> and the refer-
“enceadds: “This question we refer to the full Bench of the Court.”
And in explanation of the difficulty experienced by the Division
Bench it is added: “The Court-Fees’ Act of 1870, s. 7, sub-
section V., contemplates a value for the purpose of a court-fee put
on ‘houses and gardens’ when the ¢possession’ of these is sought,
and in the same section and sub-section of the Act and by cl. (¢) a
court-fee is provided for where the subject-matter isa ¢ house or
garden according to the marketyvalue of the house or garden’. These
provisiens no doubt relate to suits for the possession of houses, a
term that would probably be considered to apply to any bulldlnors
inhabited or used for any purpose. In the present cases the suit
is not for the possession of houses or other buildings, but for their
demolition, in order that theland may be restored to the plaintiff
without them.”

Nothing therefore could be more distinct than the one question
put by this reference, and the difficulty experienced respecting it
by the Division Bench. And that this question was considered
materitl by the Division Bench appears from their “order of
remand of the 12th November, 1881, made in Second Appeal No.
V70 of 1881, and which isin these terms : “ The question that arises
on the threshold of this action, and which governs the jurisdiction
of the first Court, has heen determined on insufficient grounds,
There is no.evidence to show satisfactorily what was the market
value on the 13th day of June, 1879, of the buildings, the demoli-
tion of which was sought by the plaintiff. 'We remand the case
therefore for a distinct finding on valid evidence in respect of this
question. On the return to this order, a time to be fixed by the Re-
gistrar will be given before the hearing”. In the finding returned
on this remand the value of the buildings was stated by the Subordi-
nate Judge to be Rs. 3,000 at the time of institution of the suit in
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that case, although at the bearing tefore the Division Bench it
was explained, and did not appear to be disputed, that tha real
value of the building sought to be demolished was about fiz. 10,500,
In the other case, Second Appeal No, 197 of 1831, the valae of the
buildings, as stated in the referring order, is not so great, but the
principle on which the valuation for the purpose of the ecourt-tee
on the plaint is to be calculated must of course be the same, that is,
the court-fee so far as it is affected by the single question of
the demolition of the buildings.

Now this question, although it only relates to the matter of a court
fee, is a very important one, and it cannot be disposed of by impli-
cation or innuendo, for, as stated in the order of remand of the 12th
November, 1881, it goes to jurisdiction and to procedure of, it may
be, 2 very petilous natuve. Thus if the true value in suit is that
stated respectively in the plaints inethe two cases before us the
Munsif clearly had jurisdiction to entertain them. Butnotso if the
contention of the defendants that the estimated value of the build-
ings sought to be demolished is well founded. Ifi that case the
Court of the Judge or Subordinate Judge would he the proper forum
for the institution of the suit. Then the consequence of the relief
sought being under-valued, or of a miscaleulated court-fee, are very
serious, for by s. 54 of the Procedure Code itis provided that:
“The plaint shall be rejected in the following cases: (a) if the
relief is under-valued, and the plaintiff on being required by the

Court to gorrect the valuation within a time to be fixed by the-

Court fails to do so; (b) if the relief sought is properly valued, but
the plaint is written upon paper insufficiently stamped, and the
plaintiff on being required by the Court to supply the requisite
stamp paper within a time te be fixed by the Court fails t6 do s0.”
The question put by the reference therefore is in all respects a very
serious one.

In the first of the two cases, Secoud Appeal No, 770 of 1880, the
plaint states: “That on the 5th November, 1878, Khalak Singh,
Halhal Singh, Lachman Singh, and Dalel Singh, share-holders, and

Sugar Singh, the agent of the Raja Suhib, the share-holdor of tha

manza, executed an invalid lease in perpetuity on a plain paper with
respect to eight bighas (by chain measurement) of land bearing No.
45
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1712, 1650, and 1658, in favour of Jogal Kishor and Ram Lal, caste
Sadh, for the purpose of building an indigo factory at a rental of Rs.
16”; and the prayer of the plaint is: “ That the lease dated Katik
Badih 11th, Sambat 1935, corresponding -with the 5th November,
1878, in favour of Jogal Kishor and Ram Lal, residents of Farakh-
abad, be cancelled ; that the said lessees be ousted from the land
entered in the lease; and that whatever buildings, such as compound

‘and vats, &c., built by them, be demolished: the suit is valued at

Rs. 100: the cause of action accrued on the 27th December, 1878:
the defendants may be directed to produce the original lease in suit,
which is in their possession, under the provisons of s. 70 of Act X of
1877.” This certainly iz a very loogely worded pleading. Tt does not
ask for possession of land nor even in terms for  declaration of right,
although I suppose it must be understood in the latter sense. The
only precise claim it makes relates to the houses and their demo-
lition, for it will bave been observed it recites the fact of the lease
given to the defendants by certain of the share-holders “for the
purpose,” as the plaint explains, “of building an indigo factory at
arental of Rs. 16,” and then in the prayer it asks that the lease be
cancelled; that the lessees be ousted from the land; and that whatever
buildings, such as compound and vats, &c., built by them (defen-
dants), be demolished.” It is thus to my mind perfectly clear
that the principal object, if not the sole and only purpose of the
suit, was the demolition of the buildings, which the reference states
are very valuable, and their demolition would involve a loss to the

‘defextdants of about Rs.10,000. Of course such a demand as this

would not be intelligible unless the plaintiffs were understood at
least to assert at the same time their own rights. By their plaint,

however, as I have pointed out, they make ne such assertion,
although for the purpose of this reference I am willing to believe that
that was .what they meant, Their action was directed to these
buildings which they wished fo demolish, although they knew they
had been erected under a lease granted by four of their co-sharers,
and were of very considerable value. Itmay also I think be fairly
suggested, although the consideration is scarcely relevant to the
present reference, that in erecting these buildings the defendants
may be taken to have acted in good faith, and with an honest bolicf
1o their rights under their lease, so much so as possibly in- $he
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event of their ouster by the plaintiffs to give them a claim for
damages against their lessors, of whichif demolished the value of the
buildings might be held tp be the measure.

In the other case, Second Appeal No.197 of 1881, the plaint is
a very long one, and it alleges a more distinct claim to the land than
in the other case, yet thisis done in terms in which show that the
main object of the suit was to demolish the buildings which had been
erected by the defendants. For the principal relief prayed for is:—
¢ To obtain possession as before of the foundation land, 28 ecubits
long and 2% cubits broad, on the west, belonging to the plaintiffy’
house, by demolishing the recently built wall both kacha and
pucka, and of 10 cubits long and 10 cubits broad of Jand on the
east of that wall, whieh appertains to the two storied house built
in the yard of their former house, by demolishing the house recently
built by the defendant.”

Such being the nature of these two suits it appears to me to be
extremely doubtful, to say the least, whether the right and ftitle
and possession of the land are the only matter in regard to which
the relief asked for can be looked to. Bnt on the other hand .7
of the Court-Fees” Act provides that: “The plaintiff shall state the
value of the relief songht,”” and in any case a plaintiff could not be
expected to put any value on buildings which it is the object of
his suit to demolish. Itis indeed very difficult to find a place
for a suit of the kind within the four corners of the Court-Fees’
Act of 1870, and perhaps we might, without impropriety, hold that
their legal character for the purposes of a proper court-fee to be
charged on it is a casus omissus in the Act, unless it be considered
to fall within No. 17(vi), sch. ii of the Aect, relating to “every other
suit where it is not possible to estimate at a money-value the
subject-matter in the suif, and which is not otherwise prawided for
by the Act.”” In these two suits, however, it is not only possible to
estimate the value of tho buildings sought to be demolished, but
such estimate has been ascertained with parlicular distinetness.

In 5. 7, sub-section v., thereis a court-fee provided for “suits
for the possession of land, houses, and gardens, according to the
value of the subject~matter,” and in (¢) under the same snb-section
there is provision for a court-fee where “the subject-maiteris a house
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or garden,” and if this expression “subject-matter” could be de-
tached from the opening words of the same sub-section, it might
perhaps be considered to cover a claim of the nature made in these
suits, but the words “subject-matter” in this provision must I
think be read not irrespective of but with the commencing words
of the same sub-section, “‘for the possession of land, houses and

gardens,” and that therefore the “subject-matter’”” in (¢) means a

suit for the possession of a house as the sole and single subject of
it, that is, for its use and enjoyment as property, and not possession
of a house for the purpose of its demolition. And of course if
that be the true view of the present state of the law as provided
by the Court-Fees’ Act of 1870, the value of the buildings in these
two cases sought to be demolished is not to be taken into account
in estimating the court-fees to be charged in the suit.

Whether suchis a desirablé state of the law, or whether the pecu-
liarity of these suits shows a casus omissus in the present Court-Fees’
Act is a question for serious consideration, and as the Government
of India are contemplating a reform and recasting of the Act, and a
Bill has been brought into the Legislative Council for that purpose,

‘the opinions given under the present reference might perhaps with

advantage be communicated to the Government of India.

The following judgments were delivered by SrratcrT, BroD-

woesT, and TyrreLt, JJ., and by OupFierp, J., in Second Appeal
We. 770, ‘

SrrA16ET, BRopEURST, and TyrRELL, JJ., concurring.— We are
of opinion that this is a suit for a declaratory decree, in which
vonsequential relief is prayed, and that it falls within' s 7, article
iv, el. iz, (), of the Court-Fees’ Aet. The relief sought appears

to have been valued at Rs. 100, and the suit was therefore rightly
instituted’in the Munsif’s Court. ‘

Orprrerp, J.—This suit is on the part of some joint proprictors
against other joint propristors and lessees holding under them, and
the claim is substantially to have a certain lease made by some of
the defendants in favour of other defendants declared invalid, and

to have it set aside, and to eject the lessees from the land, and ta
have the buildings erected by them removed, - -
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The suit in my opinion was under s, 7, cl. iv, (¢), of the Court-
Fees” Act, and is a suit to obtain a declaratory decree or order
where consequentia] relief is prayed.

There isno prayer for possession of the land or houses so as
to bring itunder cl. v., s. 7, by which theamount of the fee payable is
. to be valued according to the value of the subject-matter ; the court
fee will therefore be valued according to the amount at which,.
the relief sought is valued in the plaint, subject to the provisions of
8. 54 of Act X of 1877; the value of the building will not be taken into
consideration in estimating. the amount of the court-fee payable.

The following judgments were delivered by STrATGHET, BRODHURST
and TYRRELL, JJ., and by OLDFIELD, J., in Second Appeal No. 197.

TyrrELL, J. (STRAIGHT, and BroprURST, JJ., coneurring).~In
this case the plaintiff sued to recover possession (a) ofa piece
of land valued at Rs. 88, market-valde, alleging that the defendant
setting up a false rival claim to ownership and possession of the
land had builé on it. The plaintiff also (5) asserted his title to an
easement of roof water over the defendant’s land, value RS. 10:
and (¢) he claimed an injunction for the removal of some buildings
made by the defendant on the land in suit. The first claim (a) is
for title to and possession of laud, aud is governed by the Court-Fees’
Act, 8. 7, sub-section v {d), providing thatsuch a suit is to be valued
on the market-value of the subject-matter, .., theland. The claim
(b) is for an easement, and is governed by s. 7, iv (&), and is ordi-
narily valmed at Rs. 10. The relief (¢) is an injunction, s. B, sub-
section iv (d),and is to be similarly valued. The combined valuation
would be Rs. 58.

The ¢ subject-matter in dispute’ of ss. 20 and 22 of Act VI of
1871 is the same thing as the “relief sought ”* of s. 54 of Act X of
1877, with respect to the question of valuation for jurisdjetion.

In this suit the “ subject-matter in dispute, *’ the  relief sought,”
is the restoration of the plaintiff's possession over his land which
the defendant has taken from him. Thereis a further sub-relief in-
cidental to the repossession, that is, the removal of the buildings
made by the defendant on his pretended title ; and also the plain-
tif’s easement. The plaintiff must pay the ad valorem fee of the
Court-Fees’ Act on-the first relief he claims, and the fixed fees of
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the same Act on the others. But he need not pay on the value of
the buildings raised hy the defendant, This is not a proper factor
in the estimate of the plaintiff’s reliefs. He must pay on the title
he asserts, the thing he wants to recover, or the equities he has to
vindicate, not on any considerations of what cost or charges or
loss his success in his suit may entail on the defendant.

The answer therefore in this as well as in the other referred
case should be that the value of the buildings which may have to
be demolished is not to be taken into account in estimating the
the value of the suit {or the purposes of the Court-Fees’ Act or of
the Bengal Civil Courts’ Act VI of 1871. ‘

OrpyieLp, J.—The suit is to obtain possession of a piece of
land, to have demolished certain buildings which the defendants
have erested, and to have a right of easement decreed.

The first relief sought comes under v (d), 8. 7, Court-Tees’ Act,
and the court-fee will be computed according to the market-value
of the subject-matter, that is the land, irrespectively of the build-
ings of which p'ossession is not sought, subject to the operation of
5. 9 of the Court-Fees’ Act.

The second relief sought is in the nature of a mandatory in-

~ junction, andthe third an easement, coming under(d) and (¢), iv, 5.7,

1882
March 10,

B s st

Court-Fees” Act, and the fees will be computed according to the
amount at which the reliefs sought are valued in the plaint subject
{o the provisions of s. 54 of the Uode of Civil Procedure. The value
of the‘buildings sought to be removed should not in my o.pinion be
considered in computing the value of the second relief sought.

APPELLATE CIVIL.

[

Before Mr. Justice Straight and Mr, Justice Brodhurst.
L]
SIRDAR KUAR awp anoruzr (PrainTires) v. CHANDRAW ATI anD AvoTHER
(DErENDANTS).* ’
Accounts stated—DBond given for balance~Bond impounded as insuficiently stamped
~—Suit on accounts stated— Contract, substitution of new.

Where accounts between a creditor and his debtor were stated, and the latter
gave the former » bond for the balance found due by him to the creditor, held

. “Second Appeal, No. 925 of 1881, from a decree of W. Kaye, Esq., Commis-
sioncr of dhansi, datcd the 19th May, 1891, affivming a decree of J. MacLean, Esq.,
Assistant Commissioner of Jhansi, dated the 3rd March, 1881,



