
X832 Before Mr. Jusiice Straight and Mr. Justice Tyrrell.

IMAMI BEG AM (D e fe n d a n t )  v . GOBIND PRASAD ( P l a i n t i f f ) . *

lease hy vsvfructuary mortgaijee of mortgaged property to mortgagor—Hypothecaiion 
o f mortiju(jed pr(}pt‘rti/ ffs siecunUj for rent—Suit for rent in Revenue Court—Stilt for 
enforeemeuc o f lien in Cini.l Court—Act X  0/ 1S77 {< ivil Procedure Code), s. 43.

The usufractnarf mortgagee of certain land granted a lease of such land to the 
mortgagor, the latter hypothecating the land as security for the payment of the rent. 
Arrears of rent accruing, the laortgagee sued the mortgagor for the same in the 
Revenue Court and obtained a decree. Subsequently the mortgagee sued the trans" 
fei-ee of such land in the Civil Court to recover the amount of such decree by the sale 
of the land, claiming under the hypothecation. Held, following Banda Hasan v, 
Al)adi Begam (1), that such claim was not barred by the provisions of s. 43 of 
A c t  X  of 1877 ; that it could only be made through the medium of the Civil Court ; 
livnd that the shape in ^̂’hich it was presented perfectly regular.

The plaintiff in this suit claimed to have it declared that a 
fifteen biswas share of a certain village was liable to be sold in exe­
cution of a Revenue Court decree for arrears of rent, on the ground 
that such share had been liypotbecated as security for the payment 
of such rent, it appeared that on the 1st February, 1868, one 
Khafil-ul-lah Khan, the proprietor of the village mentioned above, gave 
a possessory mortgage of a fifteen bis was share of it to the plaintiff 
in this suit, Gobind Prasad. The interest payable to Gobind Prasad 
on the principal amount of the mortgage was fixed at Rs. 900. On 
the 3rd February, 1868, Gobind Prasad gave Khalil-ul-lah Khan a 
lease of such share at an annual rent of Es. 1)00, the latter hypothe­
cating such share as security for the payment of such rent. Qn the 
^Gth'^April, 1870, Afzul-uu-nissa, the wife of Khalil-ul-lah Khan, 
obtained adecree againsthimfor possession of the viUage. On the 21st 
May, 3870, Gobind Prasad, who had sued Khalil-ul-lah Khan in tlie 
lievenue Court for arrears of rent due on the lease above mentioned, 
obfeiined a decree for such arrears. t)n  the 9th August, 1870, A f- 
zul-un'uiasa gave Gobind Prasad a mortgage on the remaining five 
biswas of the x̂ illage. On the 20th September, 1870, she gave the 
husband of Imami Begam, a defendant in this suitj, a mortgage 
on the entire village. With the money ad-vanced under this 
mortgage, she redeemed the mortgages to Gobind Prasad o f  the 1st

Second Appfeal, No, 903 of 1881, from a decree of W. Yoiing, Esq., Judge of 
Barr-illy. ilic 9th Ai>ril, 1881, affirming a decree of Maulvi Abdul Qayura 
Kiiiui, bLiburdiiiat;u Judge of Bareilly, dated the 26th Novejoiber, 1880.

(1) I. L Ri, 4 All, 180.
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February, 1868, and 9tli August, 1870. In May, 1874, she trans- 18*2

IsiiUi Begau
ferred the village to Imami Begam’s husband, who transferred it 
to Iinami Begam. lu September, 1880, Gobind Prasad instituted v.
the presentsuit against Imami Begam and the heirs of Khalil-ui-lah 
Khan in the Court of the Subordinate Judge o f Bareilly, to establish 
his right to bring a fifteen biswas share o f the village to sale in 
exetsution o f the decree for arrears of rent which he had obtaiiiec^ 
against Khalil-ul-lah Khau in the Revenue Court on the 21st May,
1870. He claimed by virtue of such share having being hypothe­
cated to him as security for the payment of the rent. The Subor­
dinate Judge fram.ed the follovfiag issue for trial, amongst others: 
“ Whether after obtaining a simple decree for money from the 
Revenue Court, this claim for enforcement of hypothecation is valid 
or n ot” ? Upon this issue the Subordinate, Judge observed as fal­
lows :—“ When a claim for enforcement o f hypothecation caiiaot 
possibly be made in the Revenue Court, the fact of the plaintiff 
making no claim for eaforcanieat o f lieu in the said Court and o f 
his not making any mention o f his lien there, cannot be injurious 
to him. It has been ruled in several precedents that, after obtain­
ing a simple money-decree from the Revenue Court, the plaintiff 
can claim enforcement of his lieu in the Civil Court, just as a person, 
after obtaining a decree for rent from the Revenue Court, can 
legally sue the surety in the Civil Court.”  The Subordinate Judge 
in the event gave the plaintiff a decree as claimed, wluob the Dis­
trict Judg# affirmed on appeal by the defendant Imami Begi»m.

In second appeal to the High Court by the defendattt Imami 
Begam it was contended on her behalf that the suit was not main­
tainable, as the plaintiff had omitted in the former suit against 
Khalil-ul-lah Khan to claim enforcement of his liea on the hypothe­
cated share i that a suit would not lie in the Civil Coarts»to enforce 
the execution o f the decree of a Revenue C ou rt; and that a suit for 
the enforcement of the plaintiff’s lien, based on the deoi’ee in ques­
tion; would not lie,

Munshi Hanuman Prasad and Mir Zahur JBusain, for the appel­
lants.

Mr. Conlan and the Junior Government Pleader (Babu Dicarka 
Nath Banarji), for the respondeat.
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The judgment of the Court (S traight, J., and Tyrrell, J.),f
was delivered by

S t r a ig h t , J.— It appears to us that a decision of a Division 
Bench, of this Court in Banda Hasan v. Ahadi Begam (1) is 
directly applicable to the present case, and as we no reason to 
dissent from the view therein expressed, we are| of opinion that this 
Sj)peal must be dismissed with costs.

Appeal dismissed.
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Before Sir Robert Stuart, K t, Chief Justice^ Mr. Justice Straight, Mr. Justine 
Oldfield, Mr. Justice Brodhurat, and Mr, Justice Tyrrell.

JOGtAL KISHOR a n d  a n o t h e r  (DBraNDAM Ts) v .  T A L I SINGH a n d  o t h e r s

(PC.AINTIFJ?S).*

BINDESHRI CHAUBEY a n d  a h o t h e s  ( P i a i n t i f f s )  v .  NANDTJ ( D e p b k d a w t ) . +

Suit to have a lease set aside and buildings erected by lessees demolished—Suit fo r  pos­
session of land and demolition o f buildings erected thereon— Court-fees— Valuation 
o f suit for the purposes of the Court-Fee^’’ 1870—Jurisdiction— Declaraiorij
decree—Consequential relief—Act VIJ o f  1870 (fiourt-Fees’ Act), s. 7, art iv, 
cl. iv.—Act VI o f  1871 {Bengal Civil Courts’ Act), ss. 20, 22,

Certain co-sharers of a village sued to liHVe a lease of certain land, the ioint 
iindivided property of the co-sharers, which the other co-sharers had granted, sat 
aside, and to have the huildings erected on such land by the lessees demolished, on 
the ground that such lease had been granted without their consent, without which 
it could not lawfully be granted. They valued the relief sought at Ks. 100. ■ The 
value offthe buildings of which they sought demolition was Es, 3,000.

B  sued N  claiming, inter alia, possession of certain, land, and to have certain 
buildings erected thereon by the defendant demolished.

Held, with reference to the above mentioned suits, that in estimating their 
value for th^ purposes of the Gourt-Fees’ Act, ^870, or of the Bengal Civil Courts? 
Act, 1871, the value of the buildings which might have to be demolished should not 
be taken into^iiccount.

Held by S t e a i g e t ,  Beodhbrst, and T y eh b ll, JJ., with reference to the first 
suit, that it was one for a declaratory decree in which consequential relief was

Second Appeal, No 770 of 1880, from a decree of Mirza Abid Ali Beg, 
Subordinate .)udge of Mampuri, dated the 26th June, 1880. .-ini: mi;!.; n decree of 
Manlvi Muhammad Sayyid Khan, MnnBif o f Maiupuri, J:r.td i.u; l-iii'. August, 
1878.

f  Second Appeal, No. 197 of 1881, from a decree of Hakim Eahat Ali, Subordi­
nate Judge of Gorakhpur, dated the 21st Ju ly ,-1880, reversing a decree o f Mauivi 
Abdul Bazak, Mmisif of Deoria, dated the 19 th March, 1880.

(1) 1, L, E,, 4 A ll 180.


