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putting aside ordinary principles of lâ y and procedure, we are 
bound to liold the adult sons as being in neltber better nor worse 
position than the minors.

Such being the case, we think that the Judge wrongly decided 
in favour of the plaintiff. This appeal must therefor© be allowed 
with costs, the decree of the Judge set aside, and the plaintiff-res- 
pondent’s suit dismissed.

Appeal allowed.

Before Mr. Justice Oldfield and Mr. Justice BrodJmrsi.

SHAM LA.L AND iNoTHEU (D ecree-h olders) v. K AN AH IA LA L
(JtJDCJMENX-DEBTOn).*

Decree payable hj instahnents—Mvecutiori o f whcf.c decree— Pai/ments out of Court—  
Act X V  of 1S77 {Limiiaiion Act), sch. ii, No. 179 (6)'—Act X  o f  1877 {Civil 
Procedure Cod-e), s, 258.

A  decree payalile ty  instalments provided that, in. default in payment of two 
instalments, the wliole decree should he executed. The decree-bolder applied for 
execution of the ivhole decree on the ground that default had been made in pay- 
ro'eiit of the third and fourth instalments. The judgment-debtor objected that the 
applica&on was barred by limitation, as he had made default in payment of the first 
and second instalments, and three years had elapsed from the date of such default. 
The decree-holder offered to prove that those instalments had been x̂ aid out of court. 
JBeld that he was entitled to give such proof, in order to defeat the judgment" 
debtor’s plea of limitation, notwithstanding such payments had not been certified. 
Fakir Chand Bkose V. Madcin Mohan Gliose (1) followed.

T h e  decree in this case, which was dated the 5th July, 1875, 
was a decree for the payment of Rs. 450, by instalments of Rs, 40, 
and provided that, in the event of default in the payment of two 
instalments, the whole decree should he executed. The 1st, 2nd, 
3rd, 4th, and 5th instalments were severally payable on the 9th. 
June, 1876, 27th June, 1877, 16th June, 1878, 6th June, 1879, 
and 24th June, 1880. On the 2nd jfebruary, 188!, the decree- 
holders apj^ied for execution of the whole decree on the ground 
that the judgment-debtor had made default in the payment o f the 
3rd and 4th instalments. The judgment-debtor alleged that he had 
made default in the payment of the first and second instalments, and 
the application having been made after the expiration of three years

* Second Appeal, No. 52 of 1881, frtim an order of K. M. Kina:, E^q., Judge 
of saharanpur, dated the 38th April, 1881, affimiing an order oC B:,ibu I^hn rmsud, 
Munsif of Deobandj dated the 12th March,. 1881.

^1) 4 B. L. 14. 130.



from tbe date of such default was barred by limitation. Tlie decree- i 
liolders alleged that the first; and seconiliiBtalments had bfteii poiJ 
%  tlie jiidgment-debtor out of eonrt, the first on the 3rd June, 1577, 
and the second on the 20th June, 1878 ; and the}* olfereti to pToTe 
such payments. The lower Courts li«ld that the applicatioa \xiv& 
barred by limitation, as it had not been made witbin three years 
from the 27tli June, 1877, when the jndgmeiit-debtor made default* 
in the payment of two instalments; the lower appellate Court 
holding that} under tbo provisions of s. 25S of the Civil Procedure 
Code, the payment of the first and second liistalmeuts bj’ the 
judgment-debtor could not be recognized, even i f  thgy had been 
made, as they had not been certified.

In second appeal by the decree-holders to the High Court it 
was contended that, in order to show that the application was 
within time, they were entitled to prove that the first and second 
instalments had been paid.

Lala Lalta Prasad and Maulvi Ohaidiil Rajiman^ for__ fcho 
appellants.

Munshi Hanuman Prasad, for the respondent.

The judgment of the Court (O ld fie ld , J., and Beodhubst, J.,| 
was delivered by

O ld f ie ld ,  J.—W e are o f opinion that it is allowable for the 
decree-holders to give proof of the fact o f  payment out of Court 
o f  the two first instalments, so as to defeat the j  adgraent-detetor’s 
plea of limitation. This view accords with the M ull Bench ruling 
o f  the Calcutta Gomt—̂ Fakir Chand Bose v. Madan Mohan 
Ghose ( 1 ) .

W e reverse the order o f tfie lower appellate Court and remand 
the ease for disposal. Costs to follow the result.

Gause nm(^fd€d*
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