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Before Siv Robert Stuart, Kt., Chief Justice, and Mr. Jastice Oldfield,
PARAM avp oraens (Prarwrirss) o ACHAL (DrrexpasT),*

Co-sharers, suit by some of severale—Error in frame und valuation of suit—Errer not
affecting jurisdiction or mepits—Act N of 1877 (Civil Procedure Cude), s, 575,

The plaintiffe in this suit, alleging that they were co-sharers of a certain wit-

lage : that certain land situate in such village was the property of the co-sharers :

and that such land had been fmproperly sold by the persons occupying is to one
of the co-sharers, sued the vendors and the purchaser and the other co-sharers
for pussesaion of their shave of sueh lund and the setring aside of the sale s)far as
thetr share was concerned, and valued the suit according o their share. Held that
the ervor in the frame ard valustion of the suit, inasmuch as it did not affect the
jurisdiction of the Court in which the suit was instituted or the merits of the

. ease, was not, under s, 578 of the Civil Pracedure Code.a ground on which the
appellate Court should have reversed the decree of the Court of first instance,
Unnode Persad Roy v. Erskine (1) distinguished,

Tre plaintiffs in this suit, the defendant No. 1 (Achal), aud the
defendants Nos. 6 to 17 were co-sharers of a certain village. Onthe
26th August, 1879, the defendants Nos. 2 to 5 sold a plot of Tand,
numbered No. 261, situate in the village, to the defendant No. 1.
The plaintiffs, alleging that such land was the property of the co-
sharers of the village, claimed in this suit possession of their share
of such land, and the cancellation of the deed of sale in so far as it
affected such share. They valued such share at Rs. 100, and
instituted the suit in the Munsif's Court. The defendants Nos. 6
to 17 weré made defendants because they refused to join with the
plaintiffs in bringing the suit. The Munsif gave the plaintiffs a
decree for the cancellation of the deed of sale in so us it affected
the share claimed, but dismissed the claiin for possession of such
share. On appeal by the defendant No. 1 the District J udge held
that the suit was not maintainable in the formin which it was
brought. The Distriet Judge’s reasons for so holding were as fol-
lIows: “The plaintiffs sue to have the deed of sale executed in
Achal’s (defendant No. 1) favour cancolled on the ground that the
land sold was held rent-free in lieu of service, and that the seil had

* Beaond Appeal; No, 799 of 1881, frow o decrce of H. A. Barvises, Esq,,
Judge of Faruhlmbal, tated the 2nd June, 1841, reversing a decree of Munahd
Maunwohan Lal, Munsif af Kanauj, dated the 16tk April, 1881,

(1) 12 B, L. R. 370.
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"no right of sale : the suit is, however, only to cancel the sale-deed

in so far as the plaintiffs’ share in No. 261 is concerned ; it is not ta
eancel it altogether : the Court does not think the suit will liein the
form brought: the case of Unnoda Persad Roy v. Erskine (1) is refer-
red to; the plaintiffs have made the sharers defendants, 4.e.,, those
who are not joining them in the suit, but they have sued for posses-

*sion of their own share only, and for cancelment of the deed of sale in

so far as it affects that shave; the cause of action was the sale of the
whole field; the plaintiffs have sued in respect of part only of the
cause of action, namely, that which applied to them : the suit should
be framed on the sale of the whole property and valued accordingly,
so that the rights of all the parties imterested in setting aside the
sale might be declared in one suit.”” The plaintiffs appealed to the
High Court, contending that they were competent to sue for the
cancellation of the sale-deed to the extent of their interest in the
subject-mattor of the sale, and were not obliged to sue for the can-
cellation of thg sale-deed inits entirety; and that, as all the co-
sharers were parties to the suit, there was no objection to the grante
ing of the relief claimed, and none of the co-sharers could be pre-
judiced by such relief being granted.

Babu Jogindro Nath Chaudhri, for the appellant.
Babu Sital Prasad Chattarji, for the respondent.

The judgment of the Court (STuart, C: J., and OrpyieLy, J.,)
was aelivered by

OrprizLD, d.— It appears that some of the defendants, occupiérs
of a piece of land in the mauza, have sold it to one of the share-
holders of the mauza, and the plaintiffs who are co-shareholders
bring this suit against the vendors, tﬁe vendee, and all the co-share-
holders wého have not joined in suing, to set aside the sale in respect
of the plaintiff’ share in the land, and for possession of so much’

~ of the land as represents their share. The Court of first instance

decreed the claim in part, and the Judge has dismissed the suit on

the ground that it will not lie in the form in which it has been

brought. He observes that the cause of action is the sale of the whole

field, and the plaintiffs sne in respect only of a part of the cause of

action, namely, that whieh applied to them, and the suit .should be
(1) 12 B. L. B. 370,
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framed on the sale of the whole property and valued accordingly, =0
that the right of all the parties interested in setting aside the sale
might be declared in one suit, and he refers for authority to a
Full Bench ruling of the Calcutta Court— Unnoda Pevsad Roy v.
Krskine (1).

We are of opinion that the case referred to is not in point. In
that case the material ground for dismissing the suit was that the
plaintiff by the valuation of his suit was limited to the setting aside
the sale of his own sh*are, and by framing it in that way he had
brought it in & Court in which he counld not have brought it if it
had been 2 suit to set aside the sale as to the entire property, and
as the suit ought to have beeh framed and valued on the sale of the
whole property, and ought to have been brought in a Court compe-
tent to declare the rights of all parties interested in setting aside
the sale, the Court dismissed it. The material ground therefore
was one affecting the jurisdiction of the Court. But the case
before us is not obnoxious to this objection ; the Court in which it
has been brought is competent to determine the rights of all the
parties interested in the sale, and the error in framing the suit or
its valuation does not affect the jurisdiction of the Court or the merits
of the case, and should not, with reference to s. 578, Civil Pro-
cedure Code, be a ground for interfering with the decree of the
Conrt of first instance. We decres the appeal and reverse the decree
of the lower appellate Court, and remand the case for disposal
on the mer.its; costs to abide the result. *

Cause remanded,

Before Mr. Justice Oldfield and My, Justive Brodhurst.

PRAG CHAUBEY (Pramymsr) v, PHAJAN CHATUDHRI axp orHER® { DEFRND-
ANTS)*
Mortgage~— Conditional sale—Fre-emption—Act X'V. of 1877 (Limitatiow Adet), sch, ii,
No. 10—Time from which period begins to rus,

A conditional vendee, who was In' possession, applied under Regalation XVIIL,
of 1805 to have the conditional sale raade absolute. The year of grace expired in
July, 1878. In Novembher, 1878, the conditional vendew sued for possession of the
property by virtue of the conditional sale having becowme absolute. He obtained
s decree, in execution of which he obtained, on the 30th April, 1879, formal pos-

+ Second Appen],;\*b. 804 of 1831, from a decree of Hakim Rehat Ali,

Subordinate Judpe of Gorakbpur, daied the §6h March, 1881, afirming & decres

of Maulvi Munir-ud-din, Munsif of Deoria, dated e 241l September, 1850,
(1) 12B.L. &, 87¢,
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