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wltra pives and could not be made under section 144. That this
is 50 has been accepted in this Court for a great many yoars, hoth
under seotion 144 of the present Code and section 618 of the old
Code. There is a whole current of decision to that effect with which
we agree [see Bance Dladhub Ghose v. Wooma Nath Roy Chowdhry
(1), Chunder Coomar Roy v. Omesh Clunder Mogoomdar (2), Sree
Nuth Dutt v. Unnode Chuyn Dutt (3), Shurut Chunder Banerjee v.
Bama Churn Mookerjec (4), Bradley v. Jameson (5), Gopi Mohun
Mullick v. Taramoni Chowdhrani (6), Empress v, Prayag Singh ("),
Alayeswari Debi v, Sidheswari Debi (8)]. The learned vakeel for
the opposite party before us has, howover, reliedsupon a Full
Bench deecision of this Court in Re Chunder Nath Sen (9), but that
case was considered and explained in the case of Krisknar Mokun
Bysack (10), and in the case of Gopi Mokwn Mullish v Taramons
Chowdhrant (6) which was a ocose decided by a Full Dench
composed of 12 Judges of this Oourt. The rulo will be made
absolute.

Rule ubsolute,
A A, C.

FULL BENCH.

Bgfore Sir W. Comer Petheram, Kt., Cligf Justice,” My, Justice Prinsep,
My, Justice Pigot, My, Justice O’ Kinealy, and Mo, Justice Ghose.

PURAN CHAND anp ormmrs (Dzcres-moibrgs) ». ROY RADHA
KISHEN (JupausnT-DEBTOR).*¥

Mesne profits, applicotion for ascertainment of—Limitation Aot (XV
of 1877}, arts. V18 and 179—Code of Civil Procedure Act (XIV

of 1882), ss. 211, 212.
Neither article 178 norarticle 179 of the Limitation Act applies "to' an
application to aseertain the amount of mesne profits awarded by a decree in

* Appeal from order No. 123 of 1891, against the order of the District
Judge of Patna, dated the 26th January 1891, reversing an order of Babn:

Karuna Das Bose, Subordinate Judge of that disteict, dated the 16th
September 1890, ' ‘

{1y 21, W. R, (Cr.) 28, (6) LY. B, 5 Cale,, 7.

2) 2 W. B, (Or) 78, (n I L R.,9 Cale, 103.
(3) 23 W, R., (Ur.) 84 ) I L. B, 16 Cale,, 80.
4 4 C. L. R, 410. " I L. R, 2 Cale., 298.

(6) 1. L. R, 8 Oale,, 580. (10) 1 C. L. B., 58.
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accordance with the provisions of sections 211 ox 212 of the Code of Civil 1891

Procedure. 5 ——
Punaxn

Ters was o reference to o Full Bench by Prrmeram, C.J,.and Crawp
BevERLEY, J., orising out of an order of the District Judge Royf{wm
of Patna, who had dismissed the petition of the decres-holders KiSHEN.
for realization of mesne profits, on the ground that the claim
was barred by limitation, the case being governed hy the ruling
in Anando Iishore Dass Bakshi v. Anando Kishore Bose (1).

The order of reference ran as follows :—

This is a second appeal under the following circumstanoes s~

On the 81st May 1884, the appellants obtained o decree for pos.
session of certain lands apparently with mesne profits. The decree
is silent as tor the period for which mesne profits are decreed ; all
that is said is:—% The amount of mosne .profits shall be ascer-
tained in the execution depariment.”

On tho 22nd June 1886, the decres-holders applied for execution
of the deereo, and in, pursuance of that application possession is
said to have been delivered on 6th September 1586.

On tho 27th May 1887, the deoree-holders complained that
possession. had not been regularly made over to them, and posses-
sion was accordingly again delivered on the 17th August 1887.
The epsts of the suit were also realized.

The applications of June 1886 and May 1887 had also con-
tained a prayer that the mesne profits might be ascertained.
Another application to this effect was made on the 8rd August
1889, but thot appesrs to have been met by an objection that
no Iesne profits were awarded by the decree, That objection,
howover, was ovorruled, and on the 10th June and again on the
19th July 1890, the decree-holders applied to have the mesne
profits ascertained.

- On this last ocoasion the judgment-debtor, relying on the
decision in Anando Kishore Dass Balshi v. Anando Kishore Bose (1),
objected that the application was harred, not having been made
within three yoars from the date on which possession was given of
the lands in suit.

(1) I T. Ry, 14 Cale., 50.
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1891 The firgt Court overruled this objection, but its order has been

" Pumsn  tevemsed by the District Judge of Patne, on the ground that

Crand  possession of the lands was given on the 6th Septembor 1886, and

Roy fw\ oms that, under the decision above reforred to, the application of the

Kmsmen.  19th July 1890 was barred by Axticle 178, Schedule IT of the
Limitation Act.

'We are not prepared to assent to the correctness of the decision
in Anando Ilishore Dass Bakshi v. Anando Iishore Bose (1). The
principle upon which that deeision is hased is that an application
to ascertain the amount of mesne profits decreed is mot an appli-
cution to ezecute the decree, but an epplication to complets the
decree, and that the period within which such an appllom,lon must
be made is prescribed by Article 178, and that Article 179 will
not apply. But, putting aside the question whether, in this view
of the application, it would be incumbent on the deeree~holdel to
make an application to complete the decree, we think that under
the terms of the Code the spplication must be regarded as an
application to execute the decree within the meaning of Article
179, TReading sections 211, 212, 230 (&) arid 244 (2) end (4) of
the Code together, we are of opinion that the intention of the
Legislature wag that an application to ascertain the amount of
mesne profits awarded hy a decree should be deemed fo bhe an
application in execution of the decree, and therefore governed as
regards limitation by the provisions of Article 179 of the Limi-
tation Act.

We therefore refer the following question for the decision of &
Full Bench :—

‘Whether an application fo ascortain the amount of mesne profits
awaxded by a decree in accordance with tho provisions of sestions
211 or 212 of the Code of Civil Procedure is, as regards limi-
tation, to be governed by Article 178 or by Axticle 179 of the
Limitation Act ?

If the decision of the Full Bench be that Article 179 is app11~
cable, this appeal must be allowed, and the order of the frst
Court restored with costs in all Courts; if, on the other hand, -
Axticle 178 is held to be applicable, we think that upon the J udge B
finding the appeal must be dismissed.

(1) I. L. B, 14 Cale,, 60.
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Babu Uma Kali Mookerjee for the appellants.—I submit the view 1891
tokon by the referring Judges is the correct view., The present T Poman
application is clearly on application fo execute the decree and not  Cmamn
to complete the deoree, and Axticle 179 of the Timitation Act gy qﬁwm
will therefore apply. The decree is made under soction 211 of KrsazN
the Code, and the question regaxding the amount of the mesne
profits has to be determined in execution as provided by section 244
(a) and (5). The ense of Anando Kishore Dass Bakshi v. Anando
Kishore Bose (1) should be overruled.

Munshi Makomed Yusyf for the respondents.—Axticle 178 of
the Limitation Act was intended to apply to o case of this kind.
This application is not for the purpose of executing the decree,
but is in, continuance of the original suit in order to complete the
decroe—DBunsee,Single v. Mirza Nusuf Al Beg (2), Wodoy Tara
Chowdhrain v. Syud Abdool Jublar Chowdhry (3), Fuseclun v.
Syud Keramut Hossein 4).

Baboo Uma Kali Mookerjee wos heard in reply.

The judgment of the Full Bench (Prrmeram, C.J., Prinser,
Preor, O'Kineavy, and Guoss, JJ.) wos as follows (—

Tt ppears that the appellants in this case obtsined o decree on
the 31st May 1884 for possession of certain lands, with a direction
thet the amount of mesne profits should be ascertained in execution
of the Jecree, An application for execution was made on the 22nd
June 1886 in regard to the immoveable property, It wag renewed
on the 27th May 1887, and, on the 17th of August of that year,
possession of the real property was delivered to the appellants.
The costs of the suit were also renlized. In the applications of
June 1886 and May 1887, the appellants also asked that the mesne
profits might be ascertained according to the direction in the decree.
Axother application to the same effect was made on the 3rd August;
1889 and was met by the objection that no mesne profits had
been awarded by the decree. This objectjpn was overruled, and, on
the 19th July 1890, the decree-holders applied to have the mesne
profits ascertained. The judgment-debtor then objected that the
application was barred, and, in support of that objection, he cited

(1) L I R., 14 Cale,, 50, (3) 24 W. R, 338,
“(2) 22 W, R., 828, (4) 21 W. R, 212,
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the case of Anando Kiskore Duss Bakshi v. Anando Iishore Bose (1),
which decided that all applications of thot nature rfell within
Article 178, Schedule II of the Limitation Act, and were harred if

, not made within three years from the delivery of possession of the

Jands decreed. This objection was overruled by the first Cout,
but was given effect to in the Court of First Appeal. The appel-
lants, dissatisfied with that decision, brought a second appeal in
this Cowt, and the Judges of the Divisional Bench who henrd the
appenl, dissenting from the decision alveady referred to, referred the
following question for the decision of a Full Bench :—* Whether
an application to ascertain the amount of mesne profits awarded
by & decree in accordance with the provisions of sections 211 or 212
of the Code of Civil Procedure is, as regards limitation, to he
governed by Axticle 178 or by Axticle 179 of the Limitation Act.”
Sections 211 and 212 of the present Procedure Code correspond
to sections 196 and 197 of Act VIII of 1859. In order to deter-
mine the question referred to the Full Bench, wo must first consider
the form of the order. No time is stated in the order as to the
poriod for which mesne profits should be calculated ; ‘but, in the
subsequent applications for mosne profits made by the appellants,
the order was always treated as an order for mesne profits from tho
date of suit to the date of obtaining possession. This view of the
order may be supported by the judgment of their Liordships of the
Privy Council in the easc of Tukharuddin Mahomed Ahsan Chowdlry
v« The Official Trustee of Bengal (2). We shall therefore take it, for
the purposes of the decision of this caso, that the meaning ‘of the
present order regarding wasilut is that wasilué should be caleulated
from the institution of the suit to the date of obtaining possession.
The object of the Legislature in enacting section 211 appears to.
have been the prevention of unnecessary litigation and mulfr;iplioity
of suits, and for this purpose they empowered the Cowrts to give,
with the possession of the real property, such wasilué os they
thought the plaintiff weuld be entitled to by law. The proceed-
ings, therefors, in de‘nemnmng the amount of wasilut are not pro-:
ceedings in. execution of a decres in vegard to any fized sum, but
merely a eontinuation of the original suit and carried on-in the -
same way s if a single suit were brought for mesno profits by
(1 T. T R, 14 Cale,, 50, (2) Lo Re, 8 L. A, 197.
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itself. This hos been the view accepted by this High Court in 1801
the cases of Fuseelun v. Syud Keramut Hossein (1), Bunsee  ponax
Singh v. Mirza Nusuf Al Beg (2), Dildar Hossein v. Mujeedunnissy ~ CHAND
(8), and Anundo Kishore Dass Bakshi v. Anundo Kishore Bose (4). Roy f{.mm
We must therefors take it as settled law, so far as this Comt iy KisEsx.
ooncerned, that an order and decree in this case referring to mesne
profits is in the noture of an interlocutory order, and that there is
nothing that can be executed under section 255 of the Code wuntil
the actual amount of mesne profifs has been found and determined—
Rudha Prasad Singh v. Lal Sahab Rai (5).

Nor is the question, if any, and, if so, what limitation applies to
applications lo have mesne profits nssessed, devoid of autbority.
In the case of Fuseclun v. Syud Keramut Hossein (1), it was
argued that ap]%huatlons agking the Court to assess mesne profits
were governed by section 20 of Act XIV of 1859, which was
the Limitation Act then in force. That section ran as follows i
“No process of execution shall issue from any Court not established
by Royal Charter to enforce any judgment, decree, or order
of such Qourt, unless some proceding shall have heen taken to
enforce such judgment, decree, or order, or to keep the same in
foree within three years next preceding the application for such
execution.”, ‘

That contention was overruled, and it was decided that there was
no bar tp proceedings for assessment of mesne profits arising out of
the Limitetion Act. This decision was followed in the case of
Bunsee Singh v. Mirse Nuzuf Al Beg (2), and this latter decision
was approved of in the .case of .Dildar Hossein v, Mujeedunnissa
(8);-and made applicable to decrees passed under section 197 of
Act VIII of 1859 which corresponds to section 212 of the present
Code. Thus it is clear that the view which prevailed till the deci-
sion of the case of Anundo Kishore Dauss Bakshi v. Anundo Kishore
Bose (4), was that proceedings under sections 196 and 197 of Act
VIII of 1859 were proceedings similar to, those in & regular suif
not governed by the Limitation Act at all, although it had been
argued thet section 20 of that Act, which more or less eorresponds

(1y 2L W, R., 212.  (8) L I R., 4 Cale., 620.
(2) 22 W, R., 328. 4) L. L R, 14 Cale, 60,
6) I L. R, 18 All, 63 (65).
10



188

1891

Purax
CHAXD

[N
Rovy Rivma
Krsaey.

THE INDIAN LAW REPORTS. [VOL. XIX,

with Ayticle 179 of the present Limitation Act, applied. The case
of Anundo Iishore Dass Bakshi v. Anundo Kishore Rose (1) wag
one under the present Civil Procedure Code, and the Judges who
decided it in no way dissented from the opinion of the previous
Courts in so far as Article 179 of the Limitation Act was con-
cerned ; but, dissenting from the decision in the case of Bapodn
Sundari Dabia v. Fergusson (2), they decided that Article 178
of Schedule II of the Limitation Act applied to applications under -
gection 211 of the Code. Auxticle 178 runs as follows :— Appli-
cations for which no period of limitation is provided elsewhere in
this schedule, or by the Code of Civil Procedure, section 230,~
three years from the time when the right to apply ‘accrues.”

In the case of Govind Chunder Goswani v. Rungunmoney 3)
it was pointed out that where general words jare used, those
words waust be construed with some limitation ; that the mtmle was
not intended to govern applications for transfer of cases from
one Cowt to another or to transfer a case to the bottom of
the board, or to applications for change of attorneys or other
applications of that nature. The same principle was laid down in
the case of Kylusa Goundan v. Bamasami Ayyan (4) and Vithal
Janardon v. Vithogirav Putlajirav (5), in which it was held that to
male the provisions of Axticle 178 applicable, the applisation must
be of such a nature that the Cowrt would not be bound to exercise
the powers desived by the applicant without such an application
being made. There are numerous sections in the Code which
direct that for eertain relief, an application must be made; kut-
there is mothing in the Code compelling a person having: the
conduct of & pending suit to make formal applications from time
to time, asking the Cowrt t0 proceed to judgment. The form of.
proceduro and the manner of dealing with suits is amply provided
for by the Code. In the present case, so far as we can see, the
Cowrt was bound, on the oral applications of the appellants’ pleader,
indeed without any such application at all, to fix a date for
the first hearing of the enquiry, and after hearing the parties.
and fixing such issues es might be necessary for the disposal, -

) I L. R, 14 Cale, 0. ) I. L. R., 6 Cale., 60. © |
(11C L R,17. (4) I. L. R., 4 Mad,, 172.
(6) 1. L. R, 6 Bom., 586,
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of the subject-matter in dispute, to proceed with it as if it  19;m1
were dealing' with a case based on a plaint. Upon the dates of the ~pyo,x
previous applications made for execution of the decree, and having CHAND
regard. fo the nature of them, we think that the applioations, Were Roy Rapma
Axticle 178 or 179 applicable, would not have been barred, Buf KISEEN.
upon the question referred to us, we think the conclusion must

be that neither Article 178 mor Axticle 179 of the Limitation Aot

is applicable, that the application is not barred, and that this

appen] must be decreed with costs.

Appeal decreed,
A. A, C,

Before Sir W. Comer Petheram, Ki., Chief Justice, Mr. Justice Prinsep,
My. Justige Pigot, Mr. Justice 0" Kinealy, and Mr. Justice Ghose.

ASHUTOSH BANNERJEE (JUDGMENT-DEBTOR, APPELLANT) v, 1801
LUKHIMONI DEBYA (Drcrrr-morpnz, RESPONDENT).* Nov. 28.
Future maintsnance, decree declaring vight to—Maintenance subsequently -
Jolling due enforced in exccution.

TFuture maintenance awarded by & decree when falling due can be recov-
ered in execution of that decree without further suit.

Ox the 4th Jonuary 1889 one Lukhimoni Debya obtained a
consent dscree for maintenance against Ashutosh Bannerjee in the
High Court. The decree was in the following terms :—It is
ordered mnd declared by consent of parties that the decree of the
lower Cowt be, and it hereby is, set aside, and, in lieu thereof,
that the defendants 2 and 3 do pay, out of the estate of the late
husband of the plaintiff, Rs. 2,000 on account of maintenance from
September 1882 to December 1885, with inferest af the rate of
6 per conf. per annum from the date of the lower Court’s decree
until payment ; and it is further ordered and decreed, by and with
the like consent, that the defendants 2 and 8 do pay to the plain-
tiff, out of the estate of the late husband of the plaintiff, which is
now in their hands, Rs. 50 per month, on accounf of her mainte-
nance from 1st January 1886, and onwards, during the lifetime of the
said plaintiff.”” And the decree further declared the maintenance

* Tull Bench reforence on appeal from order No. 91 of 1891, against the

order of Babu Hemango Ohunder Bose, Third -Subordinate Judge of
Hoo wﬁhly, dated the 28th February 1891,



